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TO THE ISSUE OF JURISDICTION OVER CORPORATE DISPUTES IN UKRAINE

In Ukraine, the traditional solution of corporate
disputes is the appeal to the commercial court. Many
cases are considered over the years, which ultimate-
ly leads to numerous mistakes and unequal practices
by commercial courts of substantive and procedural
law when considering corporate cases that violate the
rights of the parties to the dispute. Therefore, recently
in Ukraine, one of the most important and most prob-
lematic topics, which became the subject of discussion
at international and Ukrainian conferences, round ta-
bles and seminars in the field of corporate relations —
the resolution of corporate disputes.

The peculiarities of corporate relations, the legal na-
ture of disputes arising from corporate relations, certain
problems in solving these disputes were investigated
by such scholars as V.S. Shcherbyna, who in his arti-
cle analyzed the legal nature of corporate relations [16],
O.V. Bryntsev disclosed the essence of legal disputes
(corporate) in the field of entrepreneurship and deter-
mined the ways to solve them [3], N. Kuznetsova while
investigating corporate disputes, brings the concept of
such a dispute, its features, classification, emphasiz-
es the need to delineate corporate disputes and other
«tangent», close to them [7], O.R. Kovalyshyn in his
study compares the views of various scholars on the pe-
culiarities and classification of corporate disputes, and
also gives his own classification of such disputes [6].
F.S. Dzhemilova investigated the problem of improving
the legal regulation of corporate disputes resolution [5].

It should be noted that the term «corporate dispute»
in the domestic legislation was not used. In particular,
N. Kuznetsova asserts that «the term» corporate dis-
putes «has been used in judicial practice for a long time,
while the content of the concept itself and the limits of
its application are not clearly defined either in the legis-
lation or in the legal doctrine» [7].

O.R. Kovalyshyn defines a corporate dispute as a
dispute arising out of the material legal relationship be-
tween legally equal participants in corporate relation-
ships in acquiring, implementing and terminating their
corporate rights and interests [6]. However, the scien-
tist analyzing the norms of the Commercial Procedural
Code of Ukraine concluded that the corporate dispute is
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a dispute that arises between an economic partnership
and its participant, including the participant who left,
as well as between the members of the business associ-
ations, With the creation of this economic partnership.
That is, according to O.R. Kovalyshyn, the legislator de-
fines the subject of a corporate dispute, based on a nar-
row understanding of corporate legal relationships [6].

Consequently, a corporate dispute is a corporate con-
flict that arose between an economic society and its par-
ticipant (founder, shareholder), including the participant
who left, as well as between the participants (founders,
shareholders) of the business associations that are con-
nected with the creation, activity, management and termi-
nation of an economic partnership that leads or may lead
to the following circumstances: violation of the rules of
the current legislation, the statute or internal documents
of the companies, the rights of the shareholder or a group
of shareholders, according to call on the company, its
management bodies or their decisions in essence, the ear-
ly termination of the powers of the governing bodies, sig-
nificant changes in the composition of shareholders, etc.

Corporate disputes include, in particular, a dispute
over a claim of a participant (shareholder) of an eco-
nomic partnership (hereinafter — the EP) regarding the
invalidation of an agreement entered into by a compa-
ny, the terms in which, in the opinion of the plaintiff,
deprive the company of the possibility of obtaining ad-
ditional income; Cases on the invalidation of contracts
of sale and purchase of property of EP, concluded on
the basis of decisions of the general meeting of a joint-
stock company (hereinafter — JSC); A claim of an in-
dividual member of the supervisory board of the JSC
on the invalidation of an agreement entered into by the
chief executive officer in the absence of the decision
(agreement) of the supervisory board, which is obliga-
tory for the conclusion of such an agreement; Disputes
concerning termination of a legal entity — EP (cancel-
lation of state registration); Any dispute regarding the
invalidation of the provisions of constituent documents
or constituent documents of the EP as a whole; Dispute
about the right of the shareholder to be elected to the
supervisory board of the JSC; Dispute over abuse of the
right in corporate legal relations.



IIpuBaTHe Ta MyO/iuHe NPaBo

Thus, corporate disputes can be divided into the fol-
lowing categories: disputes arise about corporate prop-
erty rights and disputes arising on the organization of
corporate rights.

Note that the jurisdiction of corporate disputes cases
plays an important role in the administration of justice
[13], as it is an element of a system that ensures the right
of a person to apply to a competent court.

K.V. Bilyk believes that jurisdiction is a property of
a legal matter. Depending on the material nature of the
legal dispute specifies the specifics of the bodies that re-
solve the dispute, and those or other procedural features
of the resolution of the dispute [1].

As noted by I.G. Pobirchenko, the jurisdiction acts
as an inter-branch institute of law, which serves as a
mechanism for the distribution of legal disputes be-
tween different bodies [12, p. 9].

It should be noted that the problems of the legal na-
ture of corporate disputes for a long time remained un-
certain of their jurisdiction to various courts, since they
depended on secondary factors, in particular, if at least
one individual was found to be among the defendants —a
corporate dispute was considered by the general court in
accordance with the Civil Procedural Code of Ukraine (
Further — CPC of Ukraine) [15], when the claim is filed
in court by a legal entity — economic court in accordance
with the Commercial Procedural Code of Ukraine (here-
inafter — CPC) [4].

S.V. Tomchyshena, V.V. Soloviov argue that conflicts
also arise from the use of too general phrases «business
arising from corporate relations», as well as «associated
with the creation, operation, management and termina-
tion of this society» [14, p. 73]. Of these legislative for-
mulations, it is not always clear what disputes will be
resolved in local commercial courts.

V. Moskalenko believes that the differences between
the commercial and civil procedural legislation, as well
as the fact that the decisions of commercial courts are
neglected by the general courts, not only hinder the for-
mation of a single law enforcement practice in corpo-
rate disputes, but also promote the abuse of rights by the
shareholders (shareholders), which deserves attention to
the idea of the need to clearly delineate the jurisdiction
of cases of corporate disputes between general and com-
mercial courts [10, p. 88].

It should be noted that the jurisdiction of any lit-
igation is determined by certain criteria. The need to
apply criteria of jurisdiction is conditioned by the fact
that it is impossible to establish in the legislation an
exhaustive list of corporate disputes that will be re-
solved by a specific court. The law establishes only
general rules for bringing a dispute about a right to
a particular court, as well as certain exceptions to it,
which the legislator deems necessary to establish for
one or another reason.

Therefore, when determining the jurisdiction of cor-
porate disputes, the following criteria are important:

— the subjective criterion of jurisdiction lies in the
fact that the subjects of corporate disputes may be
members of business associations (including those
who left) the same company. But this criterion is not
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enough, because the range of disputes that may arise
between a participant and an economic society is quite
broad. Not always such disputes are corporate in na-
ture, that is, associated with participation in a business
community. For example, if only this criterion is ap-
plied, in commercial courts, a labor dispute about the
dismissal of the general director of a joint-stock com-
pany, which at the same time is a shareholder of this
company, would be considered in commercial courts.
Similarly, without clarifying the content of the legal
relationship, the dispute over the inheritance of cor-
porate rights could also be considered in the economic
court, although such relationships are not corporate;

— the substantive criterion of jurisdiction lies in the
fact that the jurisdiction of economic courts include only
those disputes subject to which corporate relations. The
subject criterion reflects the nature of the controversial
relationship. It is inherent in all categories of cases that
are considered in commercial courts.

According to Art. 12 of the CPC of Ukraine [4] sub-
ordinate to economic courts, in particular, cases arising
out of corporate relations in disputes between an eco-
nomic society and its participant (founder, sharehold-
er), including the withdrawing participant, as well as
between the participants (founders, shareholders) Busi-
ness associations associated with the creation, opera-
tion, management and termination of the activities of
this company, except for labor disputes.

Contents of Art. 12 of the CPC of Ukraine [4] allows
to distinguish between two groups of corporate disputes
subordinated to the economic court:

1) disputes between an economic partnership and its
participant, including the former (who left). It is neces-
sary to draw attention to the fact that business associ-
ations are not all legal entities, but only their separate
group. Commercial, in particular, belong to JSC, limited
liability company (hereinafter referred to as LLC), part-
nership with additional liability (hereinafter — PAL), full
partnerships (hereinafter — FP) and limited partnerships
(hereinafter — LP). Types such as PAL, FP and LP are
not popular, so a significant part of «corporate affairs»
is the participation of JSC and LLC,;

2) disputes between the parties (founders, sharehold-
ers) of business associations related to the creation, op-
eration, management and termination of the activity of
this company, except for labor disputes (hiring, dismiss-
al, remuneration, material liability), which falls within
the competence of general courts .

Note that Part 4 of Art. 12 of the Commercial Proce-
dure Code of Ukraine [4] attributes a wide range of cor-
porate disputes to the jurisdiction of commercial courts.
However, some important disputes remain outside the
jurisdiction of the jurisdiction.

The above disputes do not arise from corporate legal
relations, since their participants are not business part-
nerships, but their participants, and therefore they are
not corporate in its pure form. Disputes related to the
creation, operation, management and termination of the
business community cover virtually all the relations that
may exist between the participants in relation to their
participation in the company.
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According to Art. 16 of the Commercial Procedure
Code of Ukraine [4], such cases are considered exclu-
sively by the economic court at the location of the com-
pany, which allows the consideration of all corporate
disputes in one specialized court and should help to pre-
vent the abuse of procedural rights.

L.V. Melekh, O.V. Viznyak believe that corporate
relations by its legal nature and is a specific kind of
economic relationship that has become an argument for
withdrawal of the so-called corporate disputes of admin-
istrative jurisdiction and refer them to the jurisdiction of
commercial courts [9, p. 146].

It should be noted that there are two ways of resolv-
ing corporate disputes: 1) judicial; 2) out of court with
the help of mediators.

In particular, EU countries have found an alternative
to litigation over corporate disputes involving mediators
and arbitrators. At the same time, in accordance with
Part 2 of Art. 12 of the Code of Commercial Procedure
Code of Ukraine, corporate disputes cannot be submit-
ted to arbitration courts.

Therefore, F.S. Dzhemilova considers it appropriate
for commercial jurisdiction of Ukraine to be included in
the procedural legislation of mediation norms, which is
effectively applied in international practice, along with
other alternative methods of resolving disputes. Legal
forms of consolidation of the results of the relevant pro-
cedure may be, in particular, the waiver of the claim, the
recognition of the claim, the withdrawal of a complaint,
the conclusion of a peace agreement [5, p. 352].

However, S.O. Yuldashev emphasizes that a non-
state judicial process in the resolution of corporate dis-
putes could play a particularly important role, since it is
the arbitration form for the resolution of corporate dis-
putes that is most appropriate to the nature of corporate
relations. That is why corporate disputes should be dealt
with by alternative arbitration methods involving two
types of intermediaries, in particular arbitration courts
or mediators. For the successful application of the me-
diation procedure in the system of economic courts of
Ukraine, appropriate changes should be made to the
economic procedural legislation, as well as to develop
a comprehensive program for the implementation of
mediation and to ensure the implementation of this pro-
gram [17, p. 522].

In addition, O. Bobak points out that the advantages
of mediation are: simplicity, time saving, reduction of the
cost of resolving a dispute, the ability to influence its out-
come, the confidentiality of the procedure, the possibility
of maintaining or restoring business relationships with
partners, influence on the outcome of the decision, pre-
vention The emergence of such conflicts in the future [2].

L.V. Lukach notes that the existing procedure can
only be justified in the context of discrediting the work
of arbitration courts in Ukraine. However, this does not
solve the problem, because foreign experience shows
that alternative ways of resolving corporate disputes are
prevalent. In view of this, it is necessary to reform arbi-
tration proceedings and at the proper level to attend the
work of mediators, and not to prohibit alternative ways
of resolving corporate disputes [8, p. 74].
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Therefore, in our opinion, such resolution of dis-
putes, firstly, will free the state courts from small,
lengthy cases, and secondly, legal and natural persons
will find protection of their legitimate interests in alter-
native ways of resolving corporate disputes.

Note that the other thought K. V. Bilyk, who believes
that the changes of 15.12.2006 on exclusive jurisdiction
of corporate disputes to economic courts are correct for
a number of reasons. First, the existence of an alterna-
tive jurisdiction of this category of disputes, due to their
subjective plurality, is inadmissible, since it results from
the emergence of parallel processes, may give rise to
competition in court acts, and as a result, the lack of real
judicial protection. Secondly, corporate disputes in most
cases are of an economic nature and their consideration
by economic courts is appropriate in terms of speciali-
zation of courts [1].

V.T. Pirogovsky emphasizes that the exclusive com-
petence of commercial courts to review corporate dis-
putes positively affected both the stability of procedural
legal relationships, and the harmony of material norms
of economic legislation [11, p. 406].

Thus, today it is necessary to reform the system of
jurisdiction of corporate disputes, based on the nature
of corporate relations, and correctly identify the sub-
ject-object composition in their interaction [8, p. 74].

Consequently, since corporate disputes are a kind
of economic disputes, in our opinion, they must be
brought to a logical conclusion regarding jurisdiction,
namely, the delimitation of material corporate legal re-
lations from related civil, labor relations, as well as
public-law disputes subject to consideration by rules
Code of Administrative Procedure of Ukraine, taking
into account their essential features, and not proceed-
ing from purely formal criteria, which are defined in
the procedural law.
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Bodnarchuk O.H., Pochynok K.B. TO THE ISSUE OF JURISDICTION OVER CORPORATE
DISPUTES IN UKRAINE

The article covers concepts and types of corporate disputes. It has been determined that corporate disputes
can be divided into the following categories: disputes arising out of property corporate rights and disputes arising
out of corporate corporate rights. The problems of corporate disputes jurisdiction and ways of their solution
are investigated. It has been established that the jurisdiction of any court case is determined by certain criteria.
The need to apply criteria of jurisdiction is conditioned by the impossibility of establishing in the legislation an
exhaustive list of corporate disputes that will be resolved by a specific court. The law establishes only general rules
for bringing a dispute about a right to a particular court, as well as certain exceptions to it, which the legislator
deems necessary to establish for one or another reason. In determining the jurisdiction of corporate disputes,
the following criteria are important: the subjective criterion of jurisdiction lies in the fact that the subjects of
corporate disputes may be participants in business associations (including those who left) the same company. But
this criterion is not enough, because the range of disputes that may arise between a participant and an economic
society is quite wide. Not always such disputes are corporate in nature, that is, associated with participation in
a business community; the objective criterion of jurisdiction lies in the fact that the jurisdiction of commercial
courts include only those disputes subject to which corporate relations. The subject criterion reflects the nature
of the controversial relationship. It is inherent in all categories of cases that are considered in commercial
courts. It should be noted that there are two ways of resolving corporate disputes: judicial; out of court through
mediators. The emphasis is placed on the alternative to litigation in corporate disputes involving mediators and
arbitrators. In particular, EU countries have found an alternative to litigation in corporate disputes involving
mediators and arbitrators. For the successful application of the mediation procedure in the system of commercial
courts of Ukraine, appropriate changes should be made to the economic procedural legislation, as well as to
develop a comprehensive program for the implementation of mediation and to ensure the implementation of this
program. Such a settlement of disputes, firstly, will free state courts from small, lengthy cases of consideration,
and secondly, legal entities and individuals will find protection of their legitimate interests in alternative ways of
resolving corporate disputes.

Consequently, since corporate disputes are a kind of economic disputes, in our opinion, they must be brought
to a logical conclusion regarding jurisdiction, namely, the delimitation of material corporate legal relationships
from related civil, labor relations, as well as public-law disputes subject to consideration by rules The Code of
Administrative Justice of Ukraine, taking into account their essential features, and not proceeding from purely
formal criteria defined in the procedural law.

Key words: commercial courts, corporate relations, corporate disputes, jurisdiction of corporate disputes, non-
state legal proceedings in resolving corporate disputes, mediation, arbitration courts.

Boanapuyk O.I., Hounnok K.b. 1O NUTAHHA HNIABIAOMYOCTI BUPIINEHHA KOPIIOPA-
TUBHUX CIIOPIB B YKPAIHI

VY cTaTTi BUCBITJIIOIOTHCS TOHATTS Ta BUAW KOPIIOPATHBHHX CIIOpiB. BH3HaueHO, MO0 KOPIIOpPATHUBHI CIIOPH
MOYKHa TIOAUTUTH Ha TaKl KaTeropii: CHOpH, SKi BUHUKAIOTH 13 NMPUBOAY MAHHOBHUX KOPIIOPATHBHHX IPaB, Ta
CTIOPH, SIKi BUHUKAIOTh 13 MPUBOY OpPTraHi3aliiHUX KOPIOPATUBHUX TpaB. JloCimKeHO mpoOiIeMH i BiJOMYOCTi
KOpPIOPAaTUBHUX CIOPIB Ta HUISXM 1X BHPIIICHHS. AKIEHTOBAaHO yBary Ha ajbTEPHATHBY CYIOBOMY PO3TIISIY
KOPIOPATUBHUX CIOPIB — 3aIy4€HH]1 Me1aTOpiB 1 TPETEHCHKUX CY/IiB.

Knrouosi cnoea: rocionapchbKi cynu, KOpIopaTuBHi BiIHOCUHHU, KOPIIOPATUBHI CIIOPH, TiIBIIOMYICTh KOPIIOPATUBHUX
CIIOpIB, HEIEPKaBHE CYTOYMHCTBO B PO3B’sI3aHHI KOPIIOPATUBHUX CIIOPIB, MEIIaIlisl, TPETEHCHKI CYJIH.
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Bognapuyk O.I, IIouunox K.b. K BOIIPOCY IIOABEJOMCTBEHHOCTHU PEIIEHUSA
KOPIIOPATUBHbBIX CIIOPOB B YKPAUHE

B crarbe ocBemmaroTCs MOHATHE U BUIBI KOPIOPATUBHBIX CHOPOB. ONpeneneHo, YTO KOPIOPATUBHBIE CIIOPEI
MOXKHO Pa3JIeIUTh Ha CIEAYIOIUE KATETOPHU: CIIOPBI, BO3HUKAIOIINE [0 IIOBOAY UMYILECTBEHHBIX KOPIOPATUBHBIX
IpaB, ¥ CIOPbI, BOZHUKAIOLIME MO MOBOAY OpPraHM3alMOHHBIX KOPIOPAaTUBHBIX MpaB. McciemnoBaHbl MpoOiemMbl
[TOJIBEIOMCTBEHHOCTH KOPIIOPATUBHBIX CIIOPOB U IyTH UX pelIeHus. AKLIEHTHPOBAaHO BHUMaHKE Ha aJlbTepHATHBE
cyaeOHOMY pa30oHpaTeIbCTBY KOPIOPATHBHAIX CIIOPOB — IPUBICUYCHUN MEANATOPOB M TPETEHCKUX CYICH.

Knwouegvle cnoea: XO3IHWCTBEHHBIC CyAbl, KOPIOPAaTHBHBIC OTHOIICHHS, KOPIOPATHUBHBIC  CIIOPHI,
MOABEAOMCTBEHHOCTb KOPIIOPATUBHBIX CIIOPOB, HETOCYJAPCTBEHHOE CY/IONIPOM3BOACTBO B PEHICHHH KOPIOPATUBHBIX
CIIOPOB, MEIUALUS, TPETEHCKUE CYIIBL.
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