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CYTHICTBb CHEIJAJIBHOI'O 1OCYIOBOI'O PO3CJIIIYBAHHSA
(IN ABSENTIA) Y KPUMIHAJIBHOMY IIPOBA/IKEHHI

[HCTHTYT cHemianbHOTO KPUMIHAIBHOTO MpPOBa-
JUKeHHS 3aiiMae OCOONMBY HIilly B KpPUMiHaJbHOMY
nporeci Ykpainu. BigMiHHOCTI B 3aKOHOJaBYOMY
peryioBaHHI KPUMiHAJIBHOTO IMPOBAKEHHS 3a BiJ-
CYTHOCTI MiJ03PIOBAHOTO YU OOBHHYBAYCHOTO CTaJH
pe3yabTaroM JudepeHIiamnii KpuMiHAIBHO-TIPOIIECY-
anbHOi (popmu, 0OyMOBIEHOI 3HAYHUM TIONTUPECHHSIM
BHITAJIKIB YXWJICHHS IiJI03PIOBAHUMH Ta OOBHUHYyBaue-
HUMH, SIKi TepedyBaroTh 32 MeXaMn YKpaiHu i orojo-
IICHI B MDDKACPKaBHUHN Ta/ab0 MIKHAPOIHUH pO3IIYK,
BiJl SIBKM HA BUKJIMKHU CIIiTYOTO, MPOKYpPOpa, CIiJ40T0
CyAJl, cyay, Ta HeoOXiIHICTIO B TaKil cuTyalii 3a0e3-
MEUUTH peai3alilo MPUHLMIYY HEBiIBOPOTHOCTI KpH-
MIHAJIbHOT BiINOBIIaIbHOCTI.

OCOOIUBOCTI CHEMIAIBHOTO JTOCYIOBOTO PO3CIiy-
BaHHs (in absentia, 3a04HOT0) Ta MPABOBE CTAHOBHIIE
oci0 mij yac Woro 3MiMCHEHHS IOCIHIPKyBaJIMCs Oara-
TbMa YKpalHCBbKMMM BUEHUMHU, Takumy, sk: O.B. 3axap-
yeHko, O.I1. Kyunnceka, }0.1. Azapos, B.O. I'puniok,
I.B. Lwonpuk, [.0. Anexceesa-Ilpomtok, O.I. SIHOB-
cbka, JI.JI. Yoanosa, O.B. Manenko, B.O. ITomemtomiko,
B.M. Tpy6wuikos, C.JI. Illapenko, O.I". lwuo, 1.B. ba-
cucra, JI.B. Makcumis, B.T. Mansipenko, 1.B. I'moBmok,
0.0. HaropHtok-J[aHWITIOK Ta iH.

Sxkmo 3BepHYTHCS 10 3apyOiKHOTO KpPHUMiHAJb-
HOTO TIPOIeCY, MOXHa 3a3HAYUTH, IO KpUMiHAIbHE
MPOBAPKCHHSI 3a BiJACYTHOCTI MiZO3PIOBAHOTO YU
0OBHMHYBAuUEHOTO JOCUTH PO3pOOJIEHE 1 AaBHO BHKO-
PUCTOBYETHCS B iHTEpecax MPUCKOPEHHs 311HCHEHHS
npaBocyas. 3a0uHe NPOBAKEHHSI BUKOPUCTOBYETh-
Cs B CYIOBIiil MpakTHIll 0araTb0X €BPONEHCHKHUX Kpa-
H, cepen sikux BenukoOpuranis, Himeuunna, ®pan-
uist, Jlanis, bonrapis, Ecronis, Jlurea, lllBeimapis
TOMIO, TOCBiJ] SKUX 3aCBIIUYMB JAOMIIBHICTh ICHYBaHHS
Takoi MPaKTUKH Ta BiAMOBIIHICTH i IEBHOI MPOIEAY-
PHU €BPONEHCHKUM CTaHIApTaM.

Kognuit Mi>kHapoIHUN NPaBOBHH akT i3 MpaB
JIOAMHU HE MICTUTh BUMOTHU PO OOOB’SA3KOBY MpHU-
CYTHICTh OOBHHYBAYCHOI'O B 3aJ]i CYIOBOTO 3acigaH-
Hs. bireme Toro, y ct. 21 €Bporneichbkol KOHBEHIIIT
PO MIKHAPOJHY JIHCHICTH KPUMIHAIBHHX BHPOKIB
1970 poky 3a3HaueHo, 110 Koyu 1151 KoHBeHIIis He Tie-
penbdayae iHIIOTO, BAKOHAHHS BUPOKiB, BHHECCHHUX 32
BiICyTHOCTI OOBHHYBAYCHOTO, Ta TIOCTAHOB Y KpHU-
MiHQJIbHUX CHpaBax 3A1HCHIOETHCS 32 TUMU CAMUMHU
MpaBUJIaMH, 110 i 1HIIMX BUPOKiB [3].

[pore 3akon Yxpainu «[Ipo parudikarmio €Bpo-
MEHChKOI KOHBEHIIIT MPO MIKHAPOAHY JIHCHICTD KPHMi-
HAJIBHUX BUPOKIB» Bix 26.09.2002 p. MmicTUB 3actepe-
JKSHHS TIPO Te, MO YKpaiHa BiJIMOBIISITHME Y BUKOHAHHI
CaHKII{, BUHECEHUX 3a BijcyTHOCTI migcymHoro [10].
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e momoxenHst 3akoHy OyJI0 BUKITFOYCHE Ha TTIJICTaBi 3a-
koHy Ykpainu «IIpo BHeceHHs 3MiH J0 KpumiHaneHOTO
ta KpuMmiHanpHOTO TNpomecyaqbHOTO KONIEKCiB YKpai-
o1 (mam — KIIK) momo HeBiIBOPOTHOCTI MOKapaHHS
3a OKpeMi 3JI0YMHHM TPOTH OCHOB HAIlIOHAJILHOI Oe3re-
KM, TPOMAaJIChKOi Oe3MeKH Ta KOPYMLIAHI 3JI0YMHU» BiJ
07.10.2014 p. IIpote Homy nepenyBand i iHIII COPOOH
3aKOHOJIABIS PEIVIAMEHTYBATH IMUTAHHS PO MPOBEICH-
HSl KPUMIHAIBHOTO TIPOBAJPKCHHS 32 BIJICYTHOCTI IMiJI0-
3pIOBaHOrO, 00BHHYBadeHOro [13, ¢. 52]. Tak, 16 ciuns
2014 poxy Oymno npuiinsaTo 3akoH Ykpainu «IIpo BHeceH-
Hs 3MiH 10 KpuMiHAIBHOTO MpoIecyasbHOTO KOAEKCY
VYKpalHH 10710 3a0YHOTO KPHMIHAJIBHOTO IPOBAHKEH-
Hs1», 3a sikuM KIIK Ykpaian 6yno 10moBHEHO HOBOO IMIa-
BOIO «3aouHe KpUMiHalbHE MpoBaKeHHs» [8]. OmHax
yke 28 ciuns 2014 poky Bepxosna Paja Ykpainu BusHa-
J1a 1ieit 3aKOH TaKuM, 110 BTPATHB YHHHICTS [7].

[um 3akoHom Oymu BHeceHi 3minu U g0 KIIK,
a caMe — 3aKpITUICHUH 0cOoONMMBUI TIOPSIIOK 3/MIHCHEHHS
CHEIIAILHOTO JIOCYIOBOTO PO3CIIiIyBaHHS Ta CIeIiallb-
HOTO CYJIOBOTO TIPOBA/DKCHHS, TOOTO MOPSAOK 3Jilic-
HEHHS KPHUMIHAJIBHOTO IPOBAPKCHHSA 32 BiACYTHOCTI
MiJI03pIOBAHOTO YK OOBHHYBaueHOro [9].

Bigmosigno g0 3MmiH, KIIK J0MOBHIOETECS HOBOIO
m1aBor0 241 «OcCo0IMBOCTI CIEIIAIBHOTO JIOCY0BOTO
PO3CIiTyBaHHs KPUMIHAJIBHUX MPaBOMOPYIICHbY. BoHa
niepenoavae 3IIMCHEHHS CIICIIIalTbHOTO JIOCYZ0BOTO PO3-
CJTIIZTyBaHHS Ha MiJICTaBl YXBaJH CIIITYOTO CYIIl Y KPHMi-
HAJILHOMY ITPOBAHKEHHI IO0/I0 3JI0YMHIB, TIepei0aueHIX
crarmsimu 109, 110, 110-2, 111, 112, 113, 114, 114-1, 115,
116, 118, yactunamu 2—5 crarti 191 (y Bunaaxy 37moB-
JKUBaHHSI CITy>KOOBOIO 0COOOI0 CBOIM CITy>KOOBHM CTaHO-
BuileM), crartsamu 209, 255-258, 258-1, 258-2, 258-3,
258-4, 258-5, 348, 364, 364-1, 365, 365-2, 368, 368-2,
368-3, 368-4, 369, 369-2, 370, 379, 400, 436, 436-1, 437,
438, 439, 440, 441, 442, 443, 444, 445, 446, 447 Kpumi-
HAJILHOTO KOJIEKCY YKpaiHH, CTOCOBHO IIiJJO3PIOBAHOTO,
KpPiM HETIOBHOJITHBOTO, SIKMi TIEPEXOBYETHCS BiJ] OpraHiB
CIIICTBA Ta CYJy 3 METOI0 YXWJICHHS BiJl KpUMIHAIBHOL
BIJITIOB11aJIbHOCTI Ta OTOJIOICHUN y MIKAEP)KaBHUN Ta/
a00 MDKHApOAHUM po3LIyK. 3A1HCHEHHS CHEeLialbHOTOo
JIOCYTOBOTO PO3CITIIyBaHHS MO0 I1HIIMX 3JIOYMHIB HE
JIOTTYCKA€ETRCSI, KPIM BHIIAJIKIB, KOJIU 3JIOYMHH BYMHCHI
ocobamHu, SIKi TEPEXOBYIOThCS BiJI OpPraHiB CIIJICTBA Ta
CYIly 3 METOI0 YXHJICHHS BiJl KpUMiHAIBHOT BIIITOBIIAJTb-
HOCTI 200 OTOJIOIICHI B MDKICP’KaBHUM Ta/ab0 MiKHa-
POAHUH PO3IIYK, Ta BOHH PO3CIIYIOTHCS B OIHOMY KPH-
MiHaJIbHOMY MPOBAPKECHHI 13 37I0YMHAMH, 3a3HAYCHUMU
B I[iif YAaCTHHI, & BUJJICHHS] MaTrepialliB MO0 HUX MOXKE
HEraTWBHO BIUTMHYTH Ha MOBHOTY JIOCYAOBOTO PO3CIITy-
BaHHS Ta CYJI0BOTO PO3IVISIIY.
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Orxe, ans 3abe3neueHHsT BCTAHOBIEHOTO TPaBoO-
MOPANIKY Ta 3AIMCHEHHsS NPaBOCYAJs, 3aJ0BOJICHHS
myOIIYHUX 1HTEPECiB y MPOTUAIl 3MOYMHHOCTI i Bif-
HOBJICHHSI IIPaB MOTEPIUIHX Y BHIAAKAX, KOIU 00BU-
HyBaueHUHN TIEPEXOBYEThCSA BiJI OpraHiB rOCTHINI abo
YHUKa€ KOHTAKTIB 3 HUMH, IepeOyBalOYH B HEB1JIOMO-
My MmicIii abo MicIli, 3 SSKOr0 HEMOYKIJIMBO y MPUMYCO-
BOMY MOPSIIKY HOTO JI0 HUX JIOCTABUTH, HAMAraro4ynuch
YXHUIUTHUCS BiJl BIiAMOBINAaJbHOCTI, KOXHA JeprKaBa
MOJKE BIaTUCh IO BUKOPUCTAHHS TAKOTO MPABOBOTO 1H-
CTPYMEHTY, SIK crneniaibHe (3ao4He, in absentia) Kpu-
MiHaJbHE TPOBAKCHHS.

3rifiHO 13 3aXiJHOEBPOIECHCHKOK MPABOBOIO TOKTPH-
HOIO UTS TTO3HAYCHHSI 3209HOTO CYTOYWHCTBA 3aCTOCO-
BY€ThCs FOpUIMYHA (popMylia «in contumaciamy, mo 3
JIATUHHM TTePEKIIAJIAEThCSI, SIK «Y BIMOBIb HA BIICPTICTHY.
3a aHITIOCAKCOHCHKOIO — «in absentia», 3 JaTMHH — «3a
BiJICYyTHOCTI». ETHMoOmOrist 1ux KaTeropiii BKasye, IIO
3a04YHE KpUMiHAJIbHE MPOBAJKEHHS 31IICHIOETHCS BHAC-
JIIOK MPOTHUAIT MIPAaBOCYA/IO UIIXOM HEBUKOHAHHS 00-
BHHYBAYCHUM O0OB’SI3KYy OCOOHCTO OyTH MPHCYTHIM Y
cymi abo depe3 BHUKOPHCTAHHS HHUM IIpaBa Ha PO3IILIA
CYZIOM OOBHHYBaY€HHSI 3 HOTO BIJICYTHOCTI. 3p0O3yMiJIo,
IO TIPY IIbOMY 3POCTAE 3arpo3a cynoBoi mommiku. Oco-
OJIMBO HETaTUBHO MO3HAYMIIOCS Ha PEIyTallii BKa3aHOTO
THCTUTYTY BUKOPHUCTAHHS 3204HOI (JOPMHU PO3CITiTyBaHb
Ta Cydy 3a 4aciB MaHyBAaHHs 1HKBI3UIi, aBTOPUTAPHUX 1
TOTANITApHUX PEKUMIB. [TaM’ ATk PO cyMHY 010 TXHIX
KEepTB OOYMOBIIIOE # 3apa3 HEOIHO3HAYHE CTaBJIECHHS
FOPUCTIB JI0 HOro crpuitHATTA [ 1, C. 4].

Tak, PI. IlecnoB BBakae, IO 3a0YHHUNA PO3IIISAL
KpUMIHAJILHUX CIpaB CIiJl PO3MISAATH SK CIociO mpu-
CKOPEHHSI CYJIOYMHCTBA 3a BIJICYTHOCTI MiJCYTHOTO,
a TaKOX SK MOXJIMBICTh MiJBHIICHHS €()EKTHBHOCTI
MPaBOCYAS 3 METOIO e(EKTUBHIIIOTO 3aXUCTy iHTEpe-
CiB MOTEPIIJIOrO BiJ 3JI0YMHY Ta 3MEHIICHHS 3JI0OBXKH-
BaHHS MiJCYIHUM CBOIMH MPOIECYaJbHUMH IIPaBaMU
[6, c. 161-162]. 3aouHe mpoBaJKEHH, Ha JYMKY BYe-
HOTO, BIJIMOBiJIa€ BCIM O3HAKaM CaMOCTIHHOTO KpHUMi-
HaJIFHO-TIPOIECYaTFHOTO MTPOBAHKEHHS 1 3aiiMae oKpe-
Me MicIIe B CHCTEMI KPUMIHAJIBHOTO MTPOIIECY.

Ha nymky O.0. KazakoBa, mij 3a04HHM CYJIOBUM
PO3ITISIIOM KPUMIHANBHUX CHpPAaB CIiJ PO3YMITH iH-
CTUTYT KPMMIHAJIBHOTO CYOBOTO MPOBAKCHHS, SKHMA
OXOILTIOE PO3IIIS] KpUMIHATBHUX CIIPaB M0 CYTi CyJaMH
TepIIOi Ta anejsIiiHOl IHCTaHIIINA 32 BIICYTHOCTI MiJI-
CYIHOTO, III0 XapaKTEePU3y€EThCS HASBHICTIO BHKIIIOUCHb
13 TIPUHIUIIB 1 3araJlbHUX YMOB CYJIOBOTO PO3IIISILY
(mepur 3a Bce, BUMOT TIPO y4acTh CTOPiH 1 Oe3mocepel-
HICTh TOCIIIJDKEHHS JI0OKa3iB) 1, K HACIIOK, ICTOTHUM
KOMIIJICKCOM BiIMIHHMX PHUC TOPIBHSHO i3 3arajJbHUM
MOPSIIKOM PO3IISTY crpaBsH [4, c. 6].

Koncrarytoun Oe3cmipHICTh HasgBHOCTI 3HAYHHUX
BIJIMIHHOCTEH 3IIMCHEHHS CHEI[ialbHOTO KPHUMIiHAIb-
HOTO IIPOBA/DKEHHS IOPIBHSIHO 13 3arajJbHUAM IOPSI-
KOM, OTHOYaCHO Oepydd IO YBaru IMOJIOKEHHS Y. 2
ct. 7 KIIK mpo Te, mo 3micT i hopMa KpUMIiHATBHOTO
MIPOBAKEHHS 32 BIJICYTHOCTI ITiJI03PIOBAHOTO X OOBH-
HYBAa4E€HOTO MMOBUHHI BI/MOBIIATH 3arajJbHUM 3acajiamMm
KpUMiHAJILHOTO POBAPKEHHS, 3 ypaxyBaHHSIM 0COOJIH-
BOCTE, BCTAHOBJICHUX 3aKOHOM, Ha CbOTOJIHIIIIHIH IEHb,
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Ha Halll IOTVISI, BCE K TaKW HE MOYKHA 3pOOUTH BUCHO-
BOK TIPO CaMOCTIil{HYy MPOIECYaTbHO-TIPABOBY MPUPOIY
CHeiabHOTO KPUMiHAIBHOTO MTPOBAIXKCHHS.

3okpema, O.B. TpodimoBa BU3HAUaE IHCTUTYT 3a04-
HOTO CYIOBOT'O PO3INISLY SK BHJI OCOOJMBOIO MOPSIKY
CYIOBOTO PO3IISITYy 3 TOCHICHHMH IPOIECyaTbHUMHE
TapaHTIsIMH, ITi]] 9ac SIKOTO TaHUH pO3IJIs] BiI0yBa€ThCS
3a BIZICYTHOCTI MIJICYJJHOTO Y 3B 53Ky 3 HEMOXKITUBICTIO
peaizamii MpU3HAYCHHSI KPUMIHAIBHOTO CYIOYHHCTBA
y 3BUYAHHOMY MOPSIIKY 1 HASBHICTIO BHHATKOBHUX ITPHU-
YUH, I0B’SI3aHHUX 13 3a0C¢3IEUCHHSIM OCOOJIHUBO BaXKIIH-
BUX IHTEPECIB JIEPKABHU, CYCILIbCTBA a00 0COOUCTOCTI,
a TaKOoX HAsBHICTIO YMOB, Mepen0adyeHnx KpUMiHalb-
HO-TIpoIlecyajbHUM 3akoHOM [11, c. 320].

Buennii A.C. TykieB Tex po3nIsIae 3a09HE KPHMi-
HaJIbHE TPOBAKCHHS K TPOBAKCHHS 3 TIOCHICHUMHI
MPOIECyaTbHUMH TapaHTIIMH Ta BH3HAYa€ HOTO SIK
0COONMBUI TOPSAAOK PO3CIIAYBAHHS 1 PO3MISALY KPHMi-
HaJBHUX CHpaB, KWW JOIyCKAETHCS 332 HAsIBHOCTI 3a-
KpIMJICHNX y 3aKOHI MiJCTaB i yMOB, OCHOBaHUII HA JO-
CJIIJPKCHHI 3arajIbHOTO IPEIMETa JIOKa3yBaHHS U 1HIIHX
00CTaBUH CIpaBH, IO 3MIHCHIOETHCS 3a BIICYTHOCTI
MiI03PIOBaHOTO, OOBHHYBAYE€HOTO, MiJICYIHOTO, SKOMY
HAJIGKUTh NIPABO, KPIM 3arajibHUX, HAa 0COOIMBUI MOpsI-
JIOK OCKap>KeHHS 3209HOTO BHPOKY [12, c. 11].

0.0. HaropHtok-/[aHWIIOK 3a3Hayae, MO 1HCTUTYT
CIEIIaTbHOTO KPUMIHAIBHOTO TPOBAKCHHSI HEOOXi-
HO pO3MISIATH K CHpPOINEHY (hopMy KpHMiHAJIBHO-
rO NPOBAHKEHHS, 110 OXOIUIIOE CIelialbHe J0CYI0BE
pO3CIiyBaHHs 1 creliajibHe Cy[J0Be MPOBAHKEHHS Ta
riependadae 0COONMBUM TOPSIOK iX 3AIHCHEHHS 00
3JI0YMHIB, BUKIIOUHUHA TEPETiK SKAX BH3HAYCHUH Y
KpUMIHAJILHOMY TIPOIECYaIbHOMY 3aKOHi, CTOCOBHO
TiJI03PIOBAHOTO UM OOBHHYBAYCHOTO, KU repeOyBae
3a MeXaMH YKpaiHH, YXWIISETHCS BiJl SBKH Ha BUKJIHK
CJILAYOTO, MPOKYPOPA, CIIIIOTO CYIAl, CyAy Ta Orojo-
HICHUH y MK KaBHUN Ta/a00 MIXHAPOTHUH PO3LIYK,
3 METOIO 3a0€3MeUYeHHs IBUIKOTO Ta e€(EeKTUBHOTO 3a-
XHCTY 0COOU, CyCIIBCTBA Ta JCPIKABHU BiJl KPUMiHAb-
HUX TIpaBonopyiieHs [5, c. 118].

CrieriaJibHe TOCYZI0BE PO3CITiTyBaHHS JIe/ialli aKTHB-
HIIIE 3aCTOCOBYIOTh Yy HAIlili JIepKaBi, ajieé BOAHOUYAC
BOHO 1 ga1i mepeOyBae Ha eTarri arnpooartii. OHaK sIKIIo
paHile BOHO MOXJIMBE OyJiO JIUIIE BiTHOCHO OCi0, SKi
nepeldyBaroTh 3a MEXaMH Jep’KaBW, TO HHUHI ciimyl
CyIIl Aal0Th JTO3BLT HA 3/1MCHEHHS CHeNiajJbHOro J0-
CY/IOBOTO PO3CJIiTyBaHHS IMIOJI0 OCi0, sIKi repeOyBaroTh
Ha TUMYacOBO OKYIOBaHii TepuTopii Ykpainu abo B pa-
HOHI TPOBEICHHS aHTUTEPOpUCTHYHOI orepartii (ATO).

3a craructukoro (ctanom Ha | BepecHs 2016 poky),
crieniaibHe TOCYJI0BE PO3CIiTyBaHHS 31HCHIOBATIOCH
y 338 npoBajpkeHHAX cTOCOBHO 597 0cib. 3a ioro pe-
3yIbTaTaMu 10 Cyay HamnpasiieHo 307 0OBHHYBaJIBHUX
akTiB o0 341 ocobu. Cynamu po3risiHyTo 16 mpoBa-
JPKEHb CTOCOBHO 18 0Ci0 13 TOCTaHOBIEHHSAM OOBUHY-
BaJIbHUX BHPOKIB. | I1e BKa3ye Ha MeBHY e(peKTUBHICTh
03HAYEHOTO IHCTHTYTY.

B VYxpaiHi crnemianbHe KpUMiHATBHE TTPOBAJKCHHS,
CKJIAJIHUKH SIKOTO — CIeIialibHEe TOCY0BE PO3CIIiTyBaH-
HS 1 CreliajdbHUN CYTOBHH PO3MIS, € CIIOCOOOM TIpH-
CKOPEHHSI KPUMIHAJIBHOTO CYIOYMHCTBA 32 BiICYTHOCTI
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MiJIO3pIOBAHOTO Ta OOBHUHYBAu€HOTO, MIO 3MEHIIYE
3IIOBKUBAHHS ITI0O3PIOBAHUMU ¥ OOBHHYBaYCHUMHU
CBOIMH TpOIIECYaNbHUMH TIpaBaMu. BoHO € omHUM i3
BaXJIMBUX 3ac00iB 3a0e3MeUeHHs] pO3yMHOCTI CTPOKIB
KPUMIHQJIBHOTO MPOBAPKCHHS, IiABUIICHHS €(EeKTUB-
HOCTI KpUMIHAJILHOI FOCTHIIIT, peaizaliii mpuHIIHITY He-
BiJIBOPOTHOCTI KPUMIiHAJIbHOI BiIMOBIIaIBHOCTI T TO-
KapaHHsI 3JI0YMHIL, 1i€BOT OXOPOHU NPAB MOTEPILIOTO,
HAJIS)KHOTO 3aXHCTY Jep)KaBHUX 1 MMyOIiYHNX 1HTEpECiB,
a TaKOX CBIIYMTH MPO MOAATBINUN pyx YKpaiHU B Ha-
IPsIMi 3aIPOBAKCHHS €BPONECHCHKUX Ta MIKHAPOIHIX
CTaHJIAPTiB TapaHTyBaHHS TPaB i CBOOO/I JTHOJMHU.

Jlis BIOCKOHAJICHHSI ILOTO IHCTUTYTY € OpPIEHTH-
pu, BusHaveHi B Pesosromii 75 (11) Komitery miHiCTpiB
Pagu €Bporu «Ilpo kputepii periaMeHTalii po3misLy,
SIKUH TIPOBOAMTHCS 32 BiJICYTHOCTI OOBHHYBAauCHOTO)
1973 poky, 30Kkpema, OJIHH 13 MEPIIHNX — [1e HOro BUHSTKO-
BUH XapakTep. ToMy HaM Ba)KKO MOTOJUTHUCS 3 MPONO3HU-
LisIMU TIOIIMPUTH HOTO 3aCTOCYBAaHHS HA BC1 KpUMiHAIbHI
MIPABOIIOPYIICHHS, a TAKOXX 3 THUM, IO B 3a0YHUX IPO-
BA/DKCHHSX 3aXHUCHUK MOXKE OyTH JOIHTaHUM 3aMICTh
CBOTO MiJ3aXMCHOTO, a MOro MoKa3aHHA MOXYTb OyTH
BUKOPHCTAaHI SIK JOKa3W Ha PiBHI 31 CBiTYEHHAMH OOBHU-
HyBaueHoro [2, ¢. 228]. OcTaHHEe HE BiIOBIIa€ MPHU3HA-
YEHHIO 1 POl aJjBOKaTa y KPHUMIHAIBHOMY CYIOYHHCTBI,
3arajlbHOBU3HAHUM TPAIULIAM aJIBOKATCHKOI isSIIEHOCTI
Ta 3aKOHOJIABCTBY, IO peryimoe 1i B YkpaiHi [ 1, c. 5].

[lizcymoByrOUM BHIICBHUKIANCHE, XOUEMO 3a3HAuH-
TH, 1[0 CIELiajibHE JOCYHOBE PO3CIiAYyBaHHS € CaMo-
CTIHHUM IHCTHTYTOM KPUMIHAJIBHOTO MPOBAKCHHS 3
OCOOJMBHUM TOPSAKOM 3aCTOCYBaHHS Ta CHCIIM(DIYHUMHE
0COONUBOCTSMH, MPUTAMaHHUMH Juiie Homy. [Tutan-
HS 010 3iHCHEHHS KPUMIHAJIBHOTO MPOBAKEHHS in
absentia Ta 3a0e3MeUeHHS IPH IIHOMY OCHOBOTIOJIOKHUX
MpaB yYacHUKIB TaKOTO IPOBAKCHHS, BUKOHAHHS OC-
HOBHUX 3aBJIaHb KPUMIiHAIBHOTO CYJIOYHHCTBA € TOBOJII
JUCKYCIHHUM. SIK CBITUUTH MiKHApOIHA CyAOBa Mpak-
THKa, [IeH IHCTUTYT € KOPHCHUM 13 TOYKH 30py CIIPO-
HICHHS MPOIEAYPU Ta IOCATHEHHS OUTBINOi e(peKTHB-
HOCTI PO3CIiAyBaHHs 3JI0YMHIB B yMOBaX ChOTO/ICHHSI.
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Bepemaxk O.I. CYTHICTH CHEIIAJIBHOT'O JOCYAOBOI'O PO3CIIAYBAHHA (IN ABSENTIA)

Y KPUMIHAJIBHOMY ITPOBA/IKEHHI

Y cTaTTi JOCIIKEHO POIIb 1 3HAYEHHS IHCTUTYTY CIIELiaIbHOTO IOCYI0BOT'0 PO3CIIiAyBaHHA Y KpUMiHAIbHOMY MPOLIEC
VYkpaidu, poaHaTi30BaHO HOr0 HOPMATHUBHY PEINIAMEHTAIIiF0 Ta XPOHOJIOTII0 3aKOHOIABYOTO 3aKPIIUICHHS ICHYBaHHSI.
OxapaKkTepr30BaHO OCHOBHY METY Ta 3aBIaHHS, SIKi BUKOHYE CIICIiajbHE TOCYA0BE PO3CIIiAyBaHHs, PO3IITHYTO HOTO
MPOLIECYaTbHO-TIPABOBY TPHPOAY. PO3KPUTO 3HAYCHHs MPOLECYabHO-IPABOBUX TapaHTId MiJ 4Yac 3acTOCYBaHHS
MEXaHi3My CIICIIaIbHOTO JIOCYOBOTO PO3CHIIIYBaHHS Ta CYIOBOTO pO3IIAY. ABTOp PO3DIAAE TIOLIMPEHICTH
BHUKOPHUCTAHHS CIIEIIALHOTO JOCYAOBOTO PO3CIIYBaHHS Yy TPAKTUUHIA JIsUTBHOCTI YIIOBHOBRKEHHX JEPIKaBHUX
OpraHiB Ta HABOIWUTH BIIINOBIIHI CTATUCTHYHI AaHi. 3a3HAYE€HO MOMKIIMBOCTI MOAANBIIOTO BIOCKOHAIECHHS 1HCTHTYTY
CIIEHIAIBHOTO TOCYAOBOIO PO3CIIiTYBaHHS 3 YPaXyBaHHSIM PEKOMEH/IAIlIN, HaJaHUX MDKHAPOJTHUMHE OpTaHi3allisIMH.

Knrouoei crosa: cnienianbHe J0CyA0BE pO3CITiTyBaHHS, 3a04HE MPOBAJPKEHHS, in absentia, yXHICHHS BiJ] CJIiICTBa
Ta Cyay, OCOONUBHIA MOPSIOK PO3CIiMyBaHHsI, CHpolieHa (opMa KPUMIHAIHHOTO MPOBAHKEHHS, MPUCKOPSHHS

KpI/IMiHaHLHOFO CyAO1IHNHCTBA.



Ne 1/2018

Bepemak O.0. CYHIHOCTb CIHEHNUAJBHOI'O JOCYIEBHOI'O PA3CJIEJOBAHUS
(IN ABSENTIA) B KPUMHWHAJIbHOM ITPOU3BOJACTBE

B crarbe nccrenoBaHbl poiib M 3HAYCHUE HHCTHTYTA CIIEIIMATBHOTO TOCYACOHOTO PACCIICIOBAHUS B YTOJIOBHOM
mpolecce YKpauHbl, MPOAHATM3UPOBAHBI €r0 HOPMATHBHAS PErIAMEHTAIMS U XPOHOJIOTHS 3aKOHOAATEIbHOTO
3akperienns. OxapakTepu3upOBaHbl OCHOBHAS II€Ib W 3a[a4d, KOTOPBIE HCIIOIHSET CIICIHAIBHOE J0CyneOHOe
paccieaoBaHne, paCCMOTPEHA €T0 TPOIECCyaTbHO-TIPABOBas IPUPOJIA.

PackpbITO 3HAYCHHE MPOIECCYATbHO-TIPABOBBIX TaPAHTHH NpPU MPUMEHEHHH MEXaHHW3Ma CIEeHHAIbLHOIO
JOCYNeOHOrO pacciieoBaHusi M Cy[AeOHOr0 paccMOTpeHHs. ABTOp paccMarTpUBacT PaclpOCTPAHCHHOCTh
UCIIONIb30BaHUsI CIICIUAIBHOTO JOCYICOHOrO PACCIICOBAHUS B IMPAKTUYECKON ESTEIBHOCTH YIIOJIHOMOUCHHBIX
rOCYIapCTBEHHBIX OPraHOB M MPHUBOIUT COOTBETCTBYIOIIME CTATUCTHYCCKUE TaHHBIC. YKa3aHbl BO3MOKHOCTHU
JaIbHENIIEro yCOBEPIIEHCTBOBAHMS HHCTUTYTa CHENUAIBLHOTO JIOCYIAeOHOTO pAacCleloBaHUs C YYETOM
PEKOMEHIAIMH, TPEI0CTABICHHBIX MEKYHAPOIHBIMU OPTaHU3AIASIMHE.

Knroueswvie crosa: cienmanbHoe ocyeOHOE pacclieioBaHKe, 3a04HOE MTPOM3BOJICTBO, in absentia, yKJIOHEHHE
OT CJICACTBHSI M Cy/la, OCOOCHHBIA MOPSIOK PACCIeIOBaHUs, YIPOIICHHAs (opma yrojoBHOrO MPOU3BOICTBA,
YCKOPCHHUE YTOJIOBHOI'O CYIOIIPOM3BOICTBA.

Vereshchak O.I. ESSENCE OF THE SPECIAL PRE-TRIAL INVESTIGATION (IN ABSENTIA)
IN THE CRIMINAL PROCEDURE

The institute of special criminal procedure has been introduced into in the criminal process of Ukraine due
the necessity of accomplishing the principle of inevitability of criminal punishment when dealing with the cases
conducted in condition of suspect/defendant person absence. To meet this requirements person have be evading
from the process by hiding abroad and be declared into an international search.

Article 21 of European Convention on the International Validity of Criminal Judgments, 1970 envisages that
unless otherwise provided in this Convention, enforcement of judgments rendered in absentia and of ordonnances
pénales shall be subject to the same rules as enforcement of other judgments. However, the Law of Ukraine “On the
ratification of European Convention on the International Validity of Criminal Judgments” (2002) had a clause that
Ukraine would refuse to execute sanctions, passed in the absence of an accused person.

This provision has been excluded in 2014 with the simultaneous introduction of the special criminal procedure
(in absentia) in the legislation of Ukraine. The Criminal Procedure Code of Ukraine defined the exact list of felonies
(with some specific exclusions) to be investigated within this instrument.

The etymology of this category points on the necessity of its usage in reaction to the resistance to justice by
discharging a defendant his or her duty to be personally involved in the process. However, during this procedure
there is a higher risk to make a judicial mistake. That is why we have no common positive perception of this institute
amongst the scientific and practical communities.

At this moment special pre-trial investigation is more and more actively used in our country while still being
on the stage of approbation. However, previously it was only exercised to persons, who sojourn beyond the state.
Now investigative judges grant permissions on this instrument usage against persons who stay on the temporarily
occupied territory of Ukraine or in the zone of anti-terroristic operation.

Based on the statistics (as of September 2016) special pre-trial investigation has been conducted in 338 cases
against 597 figurants. 307 accusation orders against 341 figurants have been transferred to court. 16 of them have
passed through the trial process and ended up in sentences. This shows a certain effectiveness of the described
instrument.

Committee of ministers of the Council of Europe’s resolution (75) 11 “On the criteria governing proceedings
held in the absence of the accused” (1975) gives us the guidelines to improve this institute. One of them is its unique
character. That is the reason we do not positively assess the proposals of widening the list of felonies to the entire
Criminal Code of Ukraine. Neither do we support introducing the regulation, according to which a defender can be
interrogated instead of a defendant with further acknowledging of his statement as witness’s testimony.

To summarize we note that special pre-trial investigation is a separate self-reliant institute of criminal procedure
with specific conditions of its executing and special features. The question of maintenance of basic human rights
while preforming the special pre-trial procedure is quite debating. Nevertheless, international juridical practice
shows that this institute is useful from the point of effectiveness and simplification of criminal investigation.

Key words: special pre-trial investigation, procedure by default, in absentia, evade from investigation and court,
special way of investigation, simplified form of criminal procedure, acceleration of criminal justice.
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