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JIESAKI MATAHHS OO0 OCKAPKEHD PIINIEHB CJIITUOIO CYIJIIL, AKI IPUAMAIOTHCS
LI YAC CYJOBOTI'O KOHTPOJIIO ¥ PA3I 3ACTOCYBAHHS 3AIIOBI’)KHUX 3AXO/I1IB

I[MocranoBka mpodaemu. KoxHiii ocobi rapaHTy-
€THCSI TIPABO HA OCKAp>KCHHS IPOLECYAIbHUX PIllICHB,
Tl 9 0e3MisITBHOCTI CYAY, CIIY0T0 Cy/li, TPOKYpOpa,
ciiggoro. Koxna ocoba Takoxx Mae IpaBo Ha Mepenisig
BHUPOKY, YXBaJIU CYAY, IO CTOCYEThCA TpaB, cBOOOI YU
iHTEepeciB 0co0H, CYIOM BHIIOTO PiBHS B MOPSIIKY, Ie-
pendaueHOMY KPUMIHATBHUM IMPOIECyaIbHUM 3aKOHO-
JaBCTBOM, HE3aJEKHO BiJ TOro, 9u Opaja Taka ocoda
y4acTh y cypoBomy posrsiai (ctT. 24 KIIK Ykpainn).

MOXITUBICTh OCKap)KUTH MPOIECyalbHE PIlICHHS,
MPUHHATE SIK MiJ 9ac JOCYZOBOTO PO3CIiTyBaHHS, TaK
1 CYIOBOTO PO3IVISMY, € CKIaJ0BOI YACTHHOIO MpPUH-
LUy JAUCTO3UTUBHOCTI. MOXIMBICTE OCKap)KEHHS
pillieHb CIIMTYOT0 CyIJi Mae JyKe BaXIIUBE 3HAYCHHS,
aJKe IIe 1 MexaHi3M 3aXHUCTy IpaB Ta cBOOOA ocobu, a
TaKOX OJIMH 31 COCO0IB BIUIMBY YYaCHHUKIB Ha XiJl KPH-
MIHAIBHOTO MPOBAKCHHSI.

AHauni3 ocTaHHiX gociaimkenb i myOaikamiii. [Tu-
TaHHS MOXIJIMBOCTECH amelsAiiHOTO OCKAapKEHHS Cy-
JOBUX PIIIEHb MOCII/KYBAINCh TAKIMHU HAYKOBISIMHU,
sk: FO.M. I'pomieBuii, B.T. Mansapenko, B.B. Ha3zapos,
10.B. Cxpumina, B.M. lllanosan, O.T. Ilumno, B.I1. Ilu-
0iko Ta iHMKUMHU. Pa3oM i3 TUM MHUTaHHS MOXJIMBOCTEH
aneNsaUiiiHOro OCKap>KeHHs PillleHb CIiAY0ro CyAi Mpo
3aCTOCYBaHHS 3aMOODKHUX 3aXOMiB Mij Yac JOCYIOBO-
TO PO3CIiTyBaHHA HOTPeOYIOTh OLTBII AETAIFHOTO BH-
BUCHHS 3 YpaxyBaHHAM NpoOJIeM, SKi BHHUKAIOTH ITiJ]
Yyac MPaKTUYHOI peaizaiii MoJoKeHb YHHHOTO KpUMi-
HAJBHOTO MPOIECYATBHOTO 3aKOHO/IABCTBA.

@opMyJIIOBAaHHS METH Ta 3aBIaHb J0CIiTKeHHS.
Mertoto 1i€i poO0OTH € BUBUCHHS OKPEMUX MUTaHb L1010
OCKap»KeHb pillleHb CIiAYOro CyAmi, sIKi MpUHMaIOThCA
MiJ] Yac CyZA0BOro KOHTPOJIIO y pa3i 3aCTOCYBaHHS 3aro-
ODKHHUX 3aXO.iB.

BukJjaa 0CHOBHOrO MaTeplany IIpo BaxIUBICTH
OCKap>KeHHS DillleHb CIIAY0TO CyAmi, 30Kpema pimens
po oOpaHHs 3amo0KHOTO 3aX0dy, CBITUNTH i CTAaTHC-
THU4YHA iH(popMaITis.

30kpema, BapTO 3a3HAYUTH, IO 3a | miBpiu-
uys 2018 poky m0 amensAUiHUX CyAniB HAIIMIUIO
12 338 anensmiifHUX cKapr Ha PIllIEHHS CIIIYUX CYJIIB,
13 HUX Oyno 3amoBosieHo 3 147, 3aynuiieHo 6e3 3MiH —
7 496 Ta a1 Oynmu ckacosasi [1]. BogHouac KinbKIiCTbh
3asB, KJIOMOTaHb 1 CKapr JO CIIJYOTO CYIAl MICIEBO-
ro cyny 3a | miBpiuus 2018 poky craHoBWIIa OIU3b-
ko 434 665, 3 sxux 3agoBosieHo — 336 750, He po3ris-
HyTO — 2 269 13 3aranbHOi KUTbKOCTI [2].

TakuM YUHOM, KUTBKICTD anelAiiHIX CKapr Ha yX-
BaJIM CIIIIYUX CY/IJIIB MTOPIBHSAHO 3 KUTBKICTIO, IITO HAIXO-
JIUTH JTO MICIIEBUX 3arajbHUX CYIiB, MEHIIA B 36 pas3iB.
I 37e0iabIIoro amessiiiHl 1HCTaHIUI 3a/JIMIIaloThH Oe3
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3MiH YXBalll CJIITYAX CY[UIIB MICIIeBHX CymiB. Bemuka
KUTBKICTh YXBaJl CIIYOTO CYJJII TiJ Yac 3aCTOCYBaHHS
3aM00DKHUX 3aXOfiB Y KPUMIHAJIBHOMY IPOBAKCHHI
OCKap)KYIOThCS B aNeNIAIiTHOMY MOPSIIIKY.

Sk mpaBuisHO 3a3Hauvae J[.I. Knenka, mporecy-
anbHI BIAHOCHHHU, 10 BUHUKAIOTH IiJ Yac OCKap-
JKCHHS pillleHb, Jii 4Yd Oe3MisSUIBHOCTI Y JOCYI0BOMY
MPOBaDKEHHI, MOYKHA OXapaKTepU3yBaTH K 3a0e3redy-
BaJIbHI, TIOPIBHIOIOYH i3 MPOIECYaIbHUMH BiTHOCHHA-
MH, [0 BUHUKAKOTh i YaC OCHOBHOTO TMPOBaJKECHHS,
TOMY 11O, 3 OTHOTO OOKY, BOHH CTBOPIOIOTh HEOOXIiJIHI
YMOBH [UIS 3OiMCHEHHS OCHOBHOTO MPOBAKCHHS, a
3 IHIIOTO — 3a0e3MeUyIoTh JOTPUMAHHS MPaB i cBOOOJ
JIIOMHM TiJ] 9ac TOCYI0BOTO po3ciigyBaHH [3].

[IpaBoBa mpupoaa pillleHs CHITYOTO CYAMAiI 3yMOB-
JIFO€ HEOOXIHICTh MOCTAHOBKY MUTAHHS PO MOXKIIHUBY
AKTHUBHICTB CJITY0TO Cyai. JIMCKpeliifHi MOBHOBaKEH-
HS CJIITYOTO CyAJI MiJ Yac BHPIIICHHS MHUTaHb, BiJTHE-
CEHMX JO0 MOro KOMIIETEHIII, OOMEKEHI 3aKOHOIaB-
YUM TIOJIOKEHHSIM, 3TiJTHO 3 SIKUM CIITYAN CymIs, CY/I
y KpUMIiHAJIBFHOMY IPOBAKCHH] BUPINIYIOTH JIMIIE ITH-
TaHHS, BUHECEHI Ha iXHIi pO3IIIsA CTOPOHAMH H BiJHE-
CEHi JI0 IXHIX MOBHOB&XCHb MPOIECYyaTbHUM 3aKOHOM
(4. 3 ct. 26 KIIK VYkpainn).

VY ropuanuHiil giTeparypi HEOIHOPA30BO BKA3yBaJlo-
cs, 1[0, MAafO4YX BHUKJIFOYHO ITACHMBHI ITOBHOBa)XEHHS, 3a-
XUCTUTH ¥ 3a0€3MeUNTH KOHCTHTYIIIHHI ITpaBa i cBOOOIU
JIONWHYU CIIITYOMY CyIIi Oyme OBOJNI BaXko. 3 ypa-
XyBaHHS TOTO, IO BiH HE BHUCTYIAE XKOIHOKO 31 CTOPIH
KPHUMIHAJIBHOTO MPOBA/DKCHHS, CBOIO TPOIECYaTbHY
(GyHKIIIO cmiguuil Cyas Mae MOXJIMBICTh BUKOHYBATH
JIUIIE 3 PO3YMHUM 0allaHCOM aKTHBHHUX 1 MAaCUBHUX TO-
BHOB@)XEHb CTOCOBHO JOCHIKEHHS OOCTaBHH KpPUMi-
HAJBHOTO MPABOMOPYIIEHHS Ta MaTepialiiB MPOBaHKEH-
Hs. Y HayKOBi#l JiTepaTypi BYCHI LeH MpOIeCyaTbHUI
CTaH CJIITYOTO CY[UII Ha3BAJIN «CUTyaTHBHA aKTUBHICTH
cimigaoro cymui» [4, c. 24].

Hpouec aressAiiHoro OCKaPIKCHHSI PpIlIeHb CITi 90~
IO cyﬂzu SIKi IPHAMAFOTHCS i1 Yac CYHOBOTO KOHTDOJTIO
y pasi 3acTOCyBaHHS 3aM001KHIX 3aX0/[iB, MA€ aBTOHOM-
HU XapakTep y CUCTeMI KPHMiHAJLHOTO MPOIIECY Ta Xa-
PaKTEpU3Y€EThCSI OCOOIMBHM IMPEIMETOM OCKap>KEHHS.

ToMy € TakoX JOCTaTHs KITBKICTh BHIT4JKiB, KOJIU
CyIIl anensAiiHOi 1HCTaHIil CKACOBYIOTh YXBaJH
cmguux cyaniB. IIpo BkazaHi MpoOIeMH OCKap)KeHHS
PIIeHB CIIIYOTO CYIUII, SIKI MPHUMAIOTHCS ITiJ] Yac Cy-
JIOBOTO KOHTPOJIIO ¥ pa3i 3aCTOCYBaHHS 3aII001KHIX 3a-
XOJIiB, BUKJIAJEHO HIDKUE.

OckapxeHHs1 yXBajl CIiA4Oro CyAli 3iHCHIOETHCS
B amneIsIiifHoMy mopsiaKy. ToMy mepi 3a Bce HeoOXiHO
OKPECIIUTHU TIEPEITiK YXBaJI CIITY0TO Cy/Ii, IO TiIsira-



IIpuBaTHe Ta My0/aiuHe IPaBo

I0Th aneJsIiHHOMY IPOBaIKEHHIO BifnoBigHo 10 KITK
VYkpainu. Tak, 3rigHo 3 4. 1 ct. 309 KIIK Ykpainu, Taxi
BUAM yXBall CIITYOTO CYIAI MOXYTh OCKap)KyBaTHC,
a came Ipo:

1) BiIMOBY y HaJaHHI TO3BOIY Ha 3aTPUMAaHHS;

2) 3acTOCYBaHHS 3aITO01KHOTO 3aX0Y Y BUIVISII TPH-
MaHHS ITiJ] BapToro abo BiAMOBY B HOTO 3aCTOCYBaHHI;

3) TOIOBXEHHS CTPOKY TPUMAHHS IIiJl BapTOIO a0
BiJIMOBY B HOTO TIOIOBXKEHHI;

4) 3acTocyBaHHSA 3alI001KHOTO 3aX0y Y BUIIISAL JI0-
MAIIHBOTO apelTy abo BiIMOBY B HOTO 3aCTOCYBaHHI;

5) TNOHOBXEHHS CTPOKY JOMALIHBOIO apeuTy
a00 BiIMOBY B HOTO TTOJIOBKEHHI;

6) MOMIIlIeHHS 0COOW B TPUHAMAIIbHUK-PO3MOIIITh-
HUK 151 AiTel abo BiIMOBY B TAaKOMY MTOMIIIICHHI;

7) TOMOBXKEHHS CTPOKY TPHUMAaHHS OCOOHM B TIpH-
WMaBHUKY-PO3MONIIBHUKY JUIS JiTell a0o BiJIMOBY
B 10TO TTOJOBKEHHI.

AHaNi3y0uu el BUKITIOYHUN TIEPEiK 00 OCKap-
JKEHHS yXBaJl NP0 3aCTOCYBaHHs 3amoOiXKHHUX 3aXOAiB
y JOCYJIOBOMY DPO3CIiyBaHHI, CIiJ] KOHCTAaTyBaTH, 110
3aKOHOAABEIlb BITHIC IO I[LOTO CHHCKY TiIBKH yXBAlld
CJITYMX CYIB, IO CTOCYIOTHCS HAMOIIBII CYyBOPHX BH-
JIiB 3aI001>KHUX 3aX0/IiB, KOTP1 ICTOTHO OOMEKYHOTh KOH-
CTUTYIIIIHI MpaBa, CBOOOIM Ta 3aKOHHI IHTEepecH 0coOu.

[Mopsia 13 UM CITiJT BiA3HAYUTH, 11O TTOAHHS arleJis-
IiIfHOT CKapru Ha yXBaly CIIYOT0 CyIJi 3yNUHSIE Ha-
OpaHHsI HEIO 3aKOHHOI CHUJIM, OJHAK HE 3YIHUHSE 3T1IHO
3 4. 2 cT. 400 KIIK Ykpainu ii BUKOHAHHS.

Bonnouac mponecyalbHUl TOPSAOK — amessiiii-
HOTO TMeperisiay yXBall CIITYOTO CYANi BH3HAYCHUH
cT. 422 KIIK VYkpainu i, 6e3nepedHo, Takuid MOpsIoK
BIJIPI3HSETHCSA BiN 3MIMCHEHHS amemsAIiifHOro ocKap-
JKCHHS CYJIOBHX DIllIEHb, YXBAJICHUX CYJIOM IIEPINOi iH-
cranmii (4. 1, 2 ct. 392 KIIK Ykpainun). Bkazana pi3au-
s TIEPII 32 BCE XapaKTEPU3YETHCS PI3HUM MPEIMETOM
OCKAap>KEeHHS, BIATIOBITHO CTPOKAMHU 1 TOPSIAKOM PO3IIIsi-
ny. Jis npukiiay, BapTo 3a3HAYUTH, IO IPOLECYaTbHI
Iii, siki BcraHoBieHi B cT. cT. 398, 399 KIIK VYkpainu,
i 9ac po3WIsAAy CKapry Ha yXBaly CIITYOTro CyAi He
TIPOBOMSATHCS.

XapakTepu3yun MNpOLECYaJbHUNA TMOPSIOK Iepe-
ISy YXBaJM CIIITIOTO CY/T, TOMITBHO 3a3HAYUTH, 1110
CYIISI-TIOTIOBIIad Y JIeHb HAQJXOIKCHHS ameNsiiiHol
CKapry Ha yXBaJIy CJIT90T0 cyami abo B KpatHOMY pasi
HACTYIHOTO JHS micis il HaJAXOIKEHHS, BUTPEOOBYE
Marepiajii KpUMiHAJIBHOTO MPOBAPKEHHS, 110 HasBHI
B CyIy IEpIIOi IHCTaHIIIi.

Crin 3a3HaunTH, MO aNelIiifHa cKapra Ha yXBaly
CJIITIOTO CYIJII pO3TIIAAAETHCS HE MI3HIIIE SIK Yepe3 TPH
JIHi, TOOTO HE Mi3HIIIe YeTBEPTOro JHS 3 JHS 11 HaJX0-
JOKEHHS JI0 Cy/ly amnensiiiiHoi iHctaHmii. BcraHoBie-
HUH y 4. 2 cT. 422 KIIK Ykpaiau cTpok anensmiiHoro
PO3MISAAY CBIAYUTH MPO Te, IO y HUX YACOBUX MEXax
Cyll amejsILiiHOT 1HCTaHLil Mae pO3MOYaTH PO3MISLA
anensAuiiiHoOT ckapru Ha yxBaiy ciigyoro cyani. To6To,
sK BU3Ha4eHO B [Hpopmariiinomy mucti BCCY «lIpo
JIesIKl TMTaHHS 3MIMCHEHHSI CITITYAM CYIICI0 Cymy Tep-
mI0i 1HCTaHIIT CyZA0BOTO KOHTPOIIO 3a JOTPHUMAaHHSIM
mpaB, cBOOOJ] Ta iHTEpeCiB 0ci0 Il Yac 3aCTOCYBaHHS
3axoJliB 3a0e3MeUeHHs KPUMIHAIBHOTO MTPOBAKSHHS,
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SKIIO B CYHOBE 3aCilaHHA Ha CYIOBHH BUKIHK CYLY
HE 3’SBUBCS YYaCHUK KPHMIHAJIBHOTO HPOBAIKCHHS,
YYacTh SKOTO BIIMOBIIHO JI0 YHHHOTO KPUMiHAIHLHOTO
MPOIECYATBHOTO 3aKOHOJABCTBA UM 32 PIlIEHHSM Cymy
€ 00OB’SI3KOBOIO, CYJl 3 BJIACHOI iHILIaTUBH MOXE 3a-
CTOCYBaTH J0 HbOTO MPUBiA a0 BXKHUTH 1HIIMX 3aXOJiB
Jutsl 3a0e3MmeyeHHs] HOTro ydacTi B Cy[JOBOMY 3aciJlaHH1
Ta MPU3HAYUTH CYOBE 3aCiJaHHs Ha IHIIHA AeHb [5].

Ha mpaxtumi TpamisifoTsCsl BUMIAAKH, KOJIU CYIH He-
MPaBIIIEHO 3aCTOCOBYIOTh OHY U Ty K HOPMY IIpaBa.
Tak, pe3ynbTaraMd TaKMX HEMPaBWILHUX TIyMaueHb
OIHUX 1 THX CaMHUX HOPM IIpaBa € BiACYTHICTH yHi(i-
KOBAaHOTO Ta €IMHOTO MiJXOAy CYHNIB amensiiiiHoi iH-
CTaHLii B YaCTHHI NMPUHHATTS A0 PO3MISLY Ta PO3IIs-
Iy TIO CYTi amneJsIiMHUX CKapr CTOPiH KPUMIHAJIBLHOTO
MPOBA/DKEHHS Ha yXBally CIIAYOrO Cymdi mpo oOpaH-
HSI CTOCOBHO OCOOM 3armo0iKHOTO 3aXOXIy, BHHECEHHX
3a pe3yNbTaTaMH PO3MIISAY KIOMOTAaHHS CIiI90ro (TIpo-
Kypopa) 3a BiZICyTHOCTI MiJ03pIOBaHOTO (OOBHHYyBade-
HOTO0) B opsAky 4. 6 cT. 193 KIIK Ykpainu.

Bkazane mosicHroeTbes THM, mo 4. 6 cT. 193 KIIK
VYkpainu nependadeHo BHHSATOK 13 3arajibHOI HOPMU
4. 1 ¢1.193 KIIK VYkpainum, mo nepeadavae €IMHUN BHU-
MaJI0K, KOJH PO3IIIL KIIOTIOTAHHSA PO OOpaHHS IIOAO
0CcOOM 3armoODKHOTO 3aX0My MOXE 3/IHCHIOBATHCS
0e3 y4JacTi Imi103proBaHoro (0OBUHYBAaYEHOTO).

[Ipu npoMy HE3aJIeKHO Bij 3a3HAYCHOTO CYy0’ €KTHO-
ro ckiaay oci0, ski OepyTh y4acTb MiJl 4ac PO3TIISLY
KIIOTIOTaHHS CHiT40r0 (MIPOKypopa), MpeAMET TaKoro
PO3MIISAAY 3aUIIAETHCA HE3MIHHUM — OLIIHKA HasiBHOCTI
Ta (a00) BIACYTHOCTI MPaBOBUX MiJICTaB JIs 3aCTOCY-
BaHHS 3aX0/iB 3a0€3MeYeHH KPUMiHAJIbHOIO MPUMYCY
y hopMi THMYACOBOTO OOMEKEHHS TIPaB JIIOMWHU 3 Me-
TOI0 TIPHUITUHEHHS KPUMIHAJIBHOTO MPABOIIOPYIICHHS,
3a0e3MeueHHs] HAJICKHOT MPOIECYaTbHOT TOBEIIHKU
MiJI03pIOBAHOTO [6].

OnHak cyJ0Ba MpakTHKa B YaCTHHI, 110 CTOCYEThCS
ameNsitHOr0 OCKap )KeHHSI CTOPOHOK KPHUMIHATBHOTO
MIPOBAKEHHS YXBaJl CIi40ro CyAi, BAHECEHHUX 3a pe-
3yJAbTaTaMM PO3MIISAY KIOMOTaHHA CIiA4oro (IpoKypo-
pa) B opsAKy, nependadeHomy 4. 6 ct. 193 KIIK Vkpa-
{HH, € HEOIHO3HAYHOIO.

Taxk, yxsanoro [legepcrkoro paitonHoro cyay m. Ku-
€Ba Oyn1o 0OpaHo 3amo0KHUHN 3aXi]l y BUTIIAI TPUMaH-
HJ TTiJ BApTOIO BigmoBigHOo 70 4. 6 cT. 193 KIIK VYkpa-
{HH, a came 00paHo 3an00KHUIN 3axix 3a BiACYTHOCTI
MiJO3PIOBAHOTO. Y TOJANBIIOMY TaKy YXBajly CIif-
4OTO CyIIi OYyJIO OCKapXeHO 10 AMENSIiHHOTO Cymy
M. Kuepa. CBo€ro ueproro cys amensiniiHoi iHCTaHIiT
BiZIMOBUB y BIAKPUTTI ameNALiiHHOTO MPOBaIKEHHS,
MOCWJIAIOYUCH HA Te, IO Taka yxXBaJla ClIiT4Oro Cyn-
Il HE MiAsIrae o0CKap>KeHHIO, OCKUTBKM HE BH3HAYEHA
B cratti 309 KIIK VYkpainu.

APryMEHTYIOUM TaKy YXBally, TOJOBYIOUHH CYIIs
3a3Ha4yMB, M0 PIMIEHHS CIIAYOro Cymai Npo OOpaHHS
3amo001’KHOTO 3aX0Ay y BUIISAI TPHUMAHHS ITiJ BapTOIO,
MpUHHATE y MOPSIKY, ependadernomy 4. 6 ct. 193 KIIK
VYkpaiHu, OKpeMOMY OCKap)KEHHIO He IMiJUISITaE.

3axUCHUK, 3BHYAHO, 3BEPHYBCS 13 KacalliiiHOIO
ckaproto a0 cymy. Tomy yxsanoto Konerii cymmiB cy-
JIOBOI MaJNaTH y KpUMIHAJIBHUX cIpaBax Bumroro cre-
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1ia]i30BaHOTO Cyny YKpaiHW 3 pO3MIAAY UWBIIBHHUX
1 KpUMiHaJbHUX cripaB y crpasi Ne 243/9993/15-x Bix
09.06.2017 poky Oys10 BU3HaYE€HO, 1110, BUXO/SUH 31 3Mi-
cty crared 177, 178, 194, 196 KIIK Vkpainu, TepMiHu
«3aCTOCYBaHHS 3arm00KHOTO 3aX0y» Ta «0OpaHHS 3a-
MOOIXKHOTO 3aX0/Iy» € aHAJIOTIYHUMH 32 CBOEK IIPaBO-
BOIO TIpUpoIor0. ToMy Iii J1Ba TIOHSATTS MalOTh OJJHAKOBI
IpoIecyanbHi HACTIIKN AT MiJO3PIOBAHOTO Y KPHMi-
HaJIbHOMY TPOBAIKCHHI.

Kpim toro, Hopmamu KIIK VkpaiHu He BU3HAYECHO
1HIIOT yXBaJik CNiJYOTr0 CYyAJi, OKpIM YXBaJld MPO 3a-
CTOCYBaHHS 3amo0DKHOTO 3aXOAy i 4ac BUPIMICHHS
MUTaHb, ITOB’s3aHMUX 13 3aMO0DLKHUME 3axomamu. Tomy
MTOCTAHOBIICHHS CIITYNM CYIZICIO YXBAIU PO 0OpaHHS
3armo0iXHOTO 3aX0[ly HE € TEepeIIKoO ISl 11 amelns-
IHHOTO OCKap)KSHHS BIIMOBIIHO JI0 IPUITUCIB YHHHOTO
KPUMiHAJIBHOTO MTPOIIECyaIbHOTO 3aKOHOIABCTBA [7].

BpaxoBytoun BHIIIEeBKa3aHe, MOIILHO BKa3aTH, IO
JI0 TIPOIECYabHOTO HOPSIKY 3aCTOCYBaHHS 3armo0ix-
HUX 3aXOJ/IB BXONATH TaKi CKIAAHUKU: 1) TMpUAHATTS
pilIeHHS PO 00paHHS 3aro00KHOTO 3aX0AY; 2) TOIOB-
JKEHHS CTPOKY 3amoOiKHOTO 3axomy; 3) 3MiHa 3aro-
ODKHOTO 3axomay; 4) cKacyBaHHsS 3all001KHOTO 3aXOJy;
5) IpUNUHEHHS il 3a1001KHOTO 3aX0.y.

BinmoigHo mo y3araneHeHb cT. c¢T. 309, 310 KIIK
VYkpalHu ckaprd Ha iHIII YXBalld CIiIYOTO CYJJIi Tpo
3aCTOCYBaHHS 3aMI001KHOTO 3aXO0/Ty i1 4ac JIOCYIOBOTO
PO3CIiTyBaHHS OCKAp)KCHHIO HE IMiIJISATAIOTh 1 3amepe-
YEHHS IPOTU HUX MOXYTh OyTH MOJaHi MijJ 9ac MiAro-
TOBYOTO MPOBAKCHHS B CYIi.

OpHiero 3 mpobieM miJ yac anensuiiHoro ockap-
JKEHHS YXBaJ CIIAYOTO CYIIi PO 3aCTOCYBaHHS 3amo-
ODKHOTO 3aX0/y Y BHIVISI JIOMAlIHBOTO apeliTy € Te,
1o BianoBiHO 110 cT. 309 KIIK Ykpainu anensimiiHoMy
MeperIsiay Taki yXBaJId MOXYTh OyTH TUTBKH IepenaHi
y pa3i OCKapKeHHS CTPOKY repeOyBaHHS ITij] JOMAIIHIM
apeIToM, a TAKOXK caM (aKT 3aCTOCYBAHHS IIbOTO BUILY
3armo0i»HOT0 3aX0y.

OnmHak Ha MPAaKTHUIl TMPOKYPOPU IOCUTH YacTo
OCKap>KYIOTh YXBAIlK CIII0OT0 CyA[i, CYAy MPO BiIMO-
BY B 3a[I0BOJICHHI KJIOOTAHHS PO 3MiHY 3aM001KHOTO
3axomy. ToMy Taki anelsIiiHI CKapT POKYpOpPiB Cyau
MOBEPTAIOTh, MOTHBYIOUH II€ THM, III0 TAKHHA BUJI YXBaJl
He 3akpimnennid B crarti 309 KIIK Vkpainu i Tomy He
MOJKe OyTH MPEIMETOM arleNIALiHHOTO TePEeTIIsTY.

TparmisitoThCsl BUMAKH, KOIU MPOKYPOP OCKapKYyeE
YXBaIy CJIJYOTO CY/AJi PO 3aCTOCYBaHHS JOMAIIHBOIO
apeliTy B Till 4aCTHHI, 10 CTOCYEThCA YMOB 3aCTOCY-
BaHHS JI0 IiTO3PIOBAHOTO UM OOBHHYBAYECHOT'O JOMAIII-
HBOTO aperTy.

Tak, yxBamoro cmiguoro cyani Kpamaropcsroro
Mickkoro cyay JloHenpkoi oonacTi Bix 28.12.2015 poky
JI0 TiJ03pIOBAHOTO B CKOEHHI 3JI0YMHY, Mependade-
Horo 4. 1 ct. 135 KK VYkpainu, 3acTocoBaHo 3amo0ix-
HUM 3aXil y BUDISAAI JOMAalIHBOTO apelTy, 3adopo-
HUBIIU OCTAHHBOMY 3QJIMINATH JKUTIO B MEPioN 4Yacy
3 19.00 mo 08.00 [8]. Ha 3a3HavyeHy yxBaiy CiiIgdoro
Cy[Ii IPOKYpPOp IO/aB anemALiiiHy cKapry, B sKiii mpo-
CHUTh YaCTKOBO CKAaCyBaTH yXBaJly Ta YXBaJIUTH HOBE Pi-
LICHHSI, SIKUM 3aCTOCYBATH JIO MiJJO3PIOBAHOIO 3aM001K-
HUH 3aXifl y BUIISIII JOMAIIHBOTO apeliTy Iijiogo00Bo
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Ha cTpok a0 60 1i16. CBOi 10BOAM MOTHBYBAB TUM, 1110 Pi-
LIeHHS CIIITY0r0 CY[ A1 y i€l YacTHHI BUHECEHO HE3aKOH-
HO Ta HEOOIPYHTOBaHO 0e3 ypaxyBaHb KOHKPETHHX 00-
CTaBHH CKOEHOTO KPUMIHAIBLHOTO MPaBOIOPYIICHHS [9].

Koneris cyaniB BUBYHIIA MaTepiaii KpUMIHAILHOTO
MIPOBAKEHHS, a TAKOX JTOBOIHU IPOKYpOpa, 10 BUKIIA-
JICHI B amnelsiiHi ckap3i, Ta JifIuia BACHOBKY, IO arle-
JSAIHHY CKapTy MPOKypopa CiIiJl 3aIUIIHATH 03 33/10BO-
neHHs. Bkazane pimeHHst Anensuiiauii cya JJonenpkoi
00JIacTi MOTHBYBaB THM, IIIO CYTHICTh 3aCTOCYBaHHSA
TaKOro 3amo0KHOIO 3aX0.y, K JOMAIHIM apelT, mo-
nsArae B 3a00pOHI MiJO3PIOBAaHOMY, OOBHHYBaYEHOMY
3aJTMINATH KUTIO IiJI0A000BO a00 y TMEBHHH Mepiof
no6u. Bognouac y 4. 4 c1. 309 KIIK Vkpainu BkazaHo,
IO B amleJmiiHOMY MOPSIKY MOXKYTh HEeperIsIaThucs
TIIBKK yXBaJla CIIIJYOr0 CYIJIi MPO 3aCTOCYBaHHS 3a-
MOoOIXKHOTO 3aX0Jly Y BUINIAI JOMAIIHBOTO apemry abo
B 1OTO 3aCTOCYBaHHi, OIHAK HE TepeadayeHo ocKap-
JKEHHS YMOB JIOMAaIlIHHOTO aperTy.

Taka mo3mmis Cymui € He JOCHTh BHIpaBIaHA.
OCKIITBKH TIPOXaHHS HPOKypopa Mpo 3MiHy YMOB JO-
MAIIIHBOTO apelTy € I[IKOM OOIPYHTOBAaHHM, OCKIiJIb-
KM TIepiox JoOH, Ha SKHAH 3aCTOCOBYETHCS JOMAITHIN
apeImT, € JOCUTHh CEpHO3HHUM MOKA3HHUKOM CYBOPOCTI
3aCTOCYBAHHS 3aI00DKHOTO 3ac0o0y, 3a UM KpUTEpieM
BH3HAYA€ThCA CTYIIHb 130JIbOBAHOCTI OCOOHM Bix Cy-
crmibcTBa. ToMy yMOBH nepeOyBaHHS MiJ JOMAIlIHIM
apeIITOM MAKOTh OYTH TaKOXK MPEAMETOM aresIiiHOro
Hepersay.

3 onisay Ha BKa3aHe, CJIiJl BHECTH BIIIOBIIHI 3Mi-
HU jo crarti 309 KIIK Ykpainu Ta mianyHKT 4 yacTu-
HU 1 1i€l cTaTTl BUKIACTH B TaKiil pemakiii: «3acTo-
CYBaHHS 3aIl001’)KHOTO 3aX0Jly y BHIVISJI IOMAITHLOTO
apeimTy, YMOBHU 3aCTOCYyBaHHS 3amo01KHOTO 3aX0may
y BUIVIAJI JOMAIIHBOTO apemTy abo BiAMOBY B iforo
3aCTOCYBaHHI».

[MTopsix 13 MM TakoX HEOOXIJTHO BHECTHU MEBHI 3Mi-
HU 1 B CyO’€KTHUH CKJIQJl YYaCHUKIB, SIKI MAIOTh IPaBO
MOAaBaTH KIIOMOTAHHS MPO TOMOBXKEHHS CTPOKY 3aCTO-
CYBaHHS TaKOro 3amo0KHOTO 3aXOfy, K JIOMAITHIH
apemT. 3okpema, 4. 6 cT. 181 KIIK VYkpainn Bu3Ha-
YCHO, IO Yy pa3i HEOOXiTHOCTI CTPOK TPHUMAHHS OCO-
OM T JOMANIHIM apeImToM MoXe OyTH IOTOBXKEHUH
3a KJIOMOTAHHAM MIPOKYpOpa B MEXaxX CTPOKY HOCYHO-
BOTO PO3CIiAyBaHHS B MOPSIKY, TIepeI0adYeHOMY CTar-
tero 199 KIIK Vkpainu.

Ha mpakTuii TpamistOThCsl BHUIMAIKH, KOJIH CYIH
BiIMOBIISIIOTH Y 3aJI0BOJICHHI KJIOMOTaHHS MPO TOIOB-
JKEHHS CTPOKY MepeOyBaHHS IMiJJO3pIOBAHOTO YK OOBU-
HYBauUCHOTO IIiJ] JOMAIIHIM apelIToM 3 OISIIy Ha Te,
IO KIJIOMOTAHHS IOJAHE CIITYMM, SKHH € HEHAJIeK-
HUM Cy0’€KTOM JJIsI TIOJAHHS TAaKOTO POAY KJIOIIOTaHBb
Y PO3yMiHHI YHHHOTO KPUMIHAJILHOTO MPOIIECYaIbHOTO
3aKOHOIABCTBA.

Bkazana cutyarliisi € He JOCHTh BUIIPABIaHa 3 TOUKU
30py CHCTEMHOCTI 3aCTOCYBaHHS 3armoOiKHHUX 3aXOiB
y KpUMIHAJIBHOMY CYIOYHMHCTBI, OCKIIBKHU, HAIPUKIIAL,
KJIOTIOTaHHS MPO 3aCTOCYBAaHHS TAKOTO 3aMI001’KHOTO 3a-
XOJy, SIK TPUMAHHS i BAPTOIO, MAa€ MPaBO MOAABATH
SIK CJIITYMH 32 TOTOKSHHSM 3 TIPOKYPOPOM, TaK i mpo-
kypop (4. 1 ct. 199 KIIK Vkpainm).
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OCKap»KEeHHS yXBaJ CIIMYMX CYIIIB PO 3acTOCyBaHHs  http://zakon3. rada.gov.ua/laws/show/z1087-16. (mara
3amo0KHUX 3aX0/iB Y KPUMIHATFHOMY MTPOBAKCHHI. 3eeprenns: 19.03.2018).

Jleon 51.0. JIESIKI IUTAHHS IIIOJO OCKAPXKEHbD PIIIEHD CJIY4O0I0 CYII, SIKI IPUMMA -
IOTHhCA IO YAC CYIOBOI'O KOHTPOJIIO ¥ PA3I 3BACTOCYBAHHA 3AITIOBIDKHUX 3AXO/1IB

CrarTio MPUCBSIYEHO PO3MISAAY MUTAHb MO0 MOXIIMBOCTI OCKap)KEHHS PpillleHb CIIYOTO CYIIi, a caMme
yXBaJ MPO 3aCTOCYBAaHHS 3alO0DKHUX 3aXOiB IMiJ] Yac IOCYJOBOTO po3ciimyBaHHs. [IpoaHanizoBaHO BUMAIKU
MOJXKITUBOTO amelSIifHOTO OCKAPKEHHSI PIIlIeHb CJIITIOTO CY/l MPO 3aCTOCYBaHHs 3amo0DKHUX 3aX0JIiB, 30KpeMa
TPUMAaHHS ITiJ] BAPTOIO Ta JOMAIIHHOTO apeliTy. BHeCceHO MPOmo3uIlii mpo yI0CKOHATIEHHS YUHHOTO KPUMIHATIBHOTO
MPOIECYATBHOTO 3aKOHOAABCTBA 010 MOXKITUBOCTI OCKAPKEHHSI PIIIICHHS ITPO 3aCTOCYBAHHS IOMAIITHBOTO apeIITy.

Knrwuosi cnosa: cnigumii cyans, mpaBa Ta cBoOOIM 0coOW, 3amoObKHMK 3axija, yxBaja, JOMAIIHIA aperrT,
TPUMAaHHS IiJ BapTOIO.

Jleon SI.A. HEKOTOPBIE BOIIPOCHI 110 OBKAJIOBAHHBIM PEINEHUSIM CJIEACTBEHHBIX
CVYIEHN, KOTOPBIE IPUHUMALIOTCS B XOJIE CYAEBHOI'O KOHTPOJISI ITIPU ITPUMEHEHHUU
MEPBI IIPECEYEHUSA

Crarbsi TIOCBAIIICHA PACCMOTPEHHUIO BOIPOCOB O BO3MOXKHOCTH OOXAJIOBAHUS PEIICHUH CIIEICTBEHHOTO
CylbM, 2 UMEHHO IMOCTAHOBJICHHH O MPUMEHEHHH MeEp IMpEeceYeHHs BO BpeMs JOCYIEeOHOTO paccielOBaHUs.
[Tpoananu3upoBaHbl Cy4ad BO3MOXHOTO amneJUISIIMOHHOTO O00XaJIOBaHUSI PEIICHUH CIIEICTBEHHOTO CYyIbH
0 TPUMEHEHWU Mep IPECEUYCHUs, B YACTHOCTU COJIEPKaHUs IO/ CTPa)XKel M JOMAITHETo apecta. BHeceHb
TIPEAJIOKEHUST 10 YCOBEPIICHCTBOBAHHUIO JICWCTBYIOIIETO YTOJOBHOTO TIPOIECCYaThbHOTO 3aKOHOAATEIhCTBA
OTHOCHTEIFHO BO3MOXKHOCTH O0KAJIOBaHMS PEIICHYsI O MPUMEHEHUH JIOMAIITHETO apecTa.

KuroueBble cj10Ba: CIeCTBEHHBIH Cy/bsi, IpaBa U CBOOOIBI JINYHOCTH, Mepa MPECEYCHHUs, TIOCTAHOBIICHHUE,
JIOMAIITHUH apecT, CoJIepIKaHue 0] CTPAKEH.
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Leon Ya.0. SOME QUESTIONS ABOUT DECISIONS OF THE INVESTIGATIVE JUDGE,ACCEPTED
IN THE CASE OF THE JUDICIAL CONTROL DURING THE APPLICATION OF THE PREVENTIVE
MEASURES

The right to appeal against procedural decisions, actions or inaction of the court, investigative judge, prosecutor,
investigator is guaranteed to every person. Each person also has the right to review a judgment, a court order
regarding the rights, freedoms or interests of a person, by a court of a higher level in the manner prescribed by
the criminal procedural law, regardless of whether such person participated in the trial (Article 24 of the Criminal
Procedure Code of Ukraine).

The possibility of challenging a procedural decision made both during pre-trial investigation and on trial is an
integral part of the principle of discretion. The possibility of challenging the decisions of an investigative judge is
very important as it is a mechanism for protecting the rights and freedoms of the individual, as well as one way of
influencing participants in the course of criminal proceedings.

The legal nature of the decisions of the investigating judge determines the need to raise the question of the
possible activity of the investigating judge. Discretionary powers of the investigating judge during the decision of
issues within his competence are limited by the legislative provisions, according to which the investigating judge,
the court in a criminal proceedings solve only issues submitted to them by the parties and assigned to their authority
by the procedural law (Part 3 of Art. 26 Criminal Procedure Code of Ukraine).

The legal literature has repeatedly stated that, having exclusively passive powers, protecting and ensuring
the constitutional rights and freedoms of an investigating judge will be quite difficult. Given that he does not
advocate any of the parties to the criminal proceedings, his investigating judge has the opportunity to perform his
procedural function only with a reasonable balance of active and passive powers in relation to the investigation of
the circumstances of the criminal offense and the materials of the proceedings.

The process of appeal against decisions of an investigating judge, which are taken during judicial control in the
application of preventive measures, is autonomous in the criminal process system and is characterized by a special
subject of appeal.

Therefore, there is also a sufficient number of instances when judges of the appellate court cancel the judgments
of investigative judges. The mentioned problems of appealing decisions of an investigative judge, which are taken
during judicial control during the application of preventive measures, were considered in the article.

The appeal review of the decisions of the investigative judge is carried out in an appeal procedure.

At the same time, there are certain problems during the appeal review of the decisions of investigative judges
regarding the application of preventive measures in criminal proceedings. However, it should be noted that the
number of decisions of the Court of Appeal is not large enough, since the right to file appeals against the decisions
of investigative judges on the selection of preventive measures is limited, more precisely, that the CPC of Ukraine
contains an exclusive list of decrees of investigating judges, which can be reviewed in the appeal procedure.
However, this does not mean that there are no problems and gaps in this area. Therefore, the article proposes some
legislative changes in the mentioned problem, which in the opinion of the author of this study will ensure the proper
functioning of the institute of appeals against the decisions of investigative judges on the application of preventive
measures in criminal proceedings.

Key words: investigative judge, rights and freedoms, preventive measure, decree, domestic arrest, detention.
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