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PO3BUTOK CYIOBOI IPAKTUKH SIK JI’KEPEJIA TIPABA B YKPATHI
TA IIEPCIHEKTUBHU 3ACTOCYBAHHS Y HUBIVIBHOMY ITPOLECI

IMocTanoBka mpo6aemu. [HTErpaniiiHi mpomecu
B YKpaiHi CHPHUYMHWIM TPOBEACHHS HU3KHA pedopm
Ta 3MiH y MiJXO1 10 )KUTTS CyCIiJIbCTBA, IO MPU3BEII0
JI0 aKTUBHOTO TEMITy PO3BHUTKY CYCHUIbHUX BiIHOCHH,
10 MOTPeOYIOTh HAJIEKHOTO MPABOBOTO PErydIOBaHHS
Ta 3aKOHOTBOPYOCTI.

Y 3aKOHOTBOpUIH MisTTBHOCTI OEpyTh ydacTh He
JHIIe KOHCTUTYIIHHO BH3HAYEHI Cy0 €KTH IIpaBa 3aKo-
HOJIaBYOI 1HIIIATHBH, a 1 iHmIl. Jlo HUX, KpiM BepxoBHOT
Panu, nanexxats opranu BUKOHABYOI, CyJAOBOI BIAIN Ta
MICIIEBOT'O CaMOBPSIIyBaHHS, a TAKOXK IOPUIUYHI 0co0H,
00’€fHaHHSI TPOMAJSH, MOJITUYHI MapTii, TPOMAJICHKi
opranizanii, Jep:kaBHi HAyYKOBI yCTaHOBH, HAYKOBO-J0-
CHiHI LIEHTPH, PaxiBIli, OKPEMi TPOMA/ISHHU.

CphOorofiHi poiib CyIOBUX OpraHiB y MUTaHHI CIpaBel-
JHBOTO BPETYIIOBAHHS IEBHHUX CYCIUIBHUX BiIHOCHH
€ 3HAYHOIO, aJKe IIBUIKUH TEMIT IXHHOTO PO3BHUTKY Ha
Cy4aCHOMY IIE€pEXiIHOMY eTalli, Ha sSKoMy IepeOyBae
HUHI YKpaiHa, HE JJa€ MOXJIMBOCTI 3aKOHOMABIIIO SIKiC-
HO 3a0€3MeYHTH iX HOPMATHUBHE PETYIIOBAHHS, a OTXKE,
3HAYCHHS Ta TPABOBUIA BIUIUB CYJIOBUX aKTiB € BATOMUM
He JIMIIE /Ul yYaCHUKIB KOHKPETHOTO CYIOBOTO MpOoIie-
Cy, a i AIs CYCHUIBCTBA B LILJIOMY.

Binmomo, mo mpaBoBa cucreMa YKpailHU HAJICKUTh
JI0 POMaHO-TePMaHCHKOI a00 KOHTHHEHTAaJIbHOI MpaBo-
Bo1 cimM’1. [IepBUHHUM Ta OCHOBOTIOJIOXKHUM JKEPETIOM
MpaBa B Hill BUCTyIae HOPMaTHBHO-NIPABOBUM aKT, Ha-
cammepen 3akoH. CymoBa MpakTHKa CHOTOIHI MOCiTae
MiCIle BTOPHHHOTO JDKepelia NpaBa i CTOCYEThCS JIHIIE
pimeHs €Bpomneichkoro cyny 3 mpas JIOAUHU Ta Bep-
xoBHOTO i KonctuTymiiinoro cynis Ykpainu. IIpote ko-
JKEH 13 HUX Mae cBoto cnerudiky [1, c. 13].

[MutaHHsT pO3BHUTKY CYTOBOI MPAKTHKH SK JKEperna
mpaBa B YKpaiHi JOCTaTHRO aKTyaJbHE, OCKUIBKHU € OC-
HOBHHM JDKEpesIoM HeoOX1IHOT 1H(OpMAITii II0I0 MOXK-
JIMBOCTEHN BIOCKOHAICHHS BITIM3HIHOTO 3aKOHOIAaBCTBA
Ta BU3HAYCHHS HAIIPSIMY PO3BUTKY MPABOTBOPYOCTI.

AHaJi3 oCTaHHIX [JocaigxkeHb 1 myOsikamiii.
Tak, y KOHTEKCTI aHani3y Cyl0BOi MPAKTUKH K JKe-
perna mpaBa MPOBOAMIIM JOCHIJKEHHS TaKi HayKOB-
ui: M.M. Bomnenko, B.M. XKyiikosa, C.K. 3araiino-
Ba, O.B. Kamnina, b.B. Manumes, M.M. MapueHko,
JLLA. Moposzosa, H.M. Ilapxomenko, /I.FO. Xopomr-
koBchka, C.B. IlleBuyk Ta iHII, TPOTE 3aIUMIAETHCS
YIMaJI0 TUTaHb, SIKi HE OTPUMAJN BHCBITICHHS y CY-
JacHii HayKoOBii JiTepaTypi.
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DopMyJIIOBAHHS METHU Ta 3aBAaHb J0CTiZKEHHSI.
MeToro cTarTi € BU3HAYEHHS MOMIJIMBOCTEH 3acCTOCY-
BaHHS CY/IOBOI MPAKTHKH SK JDKepesa MmpaBa B YKpaiHi.
JlocarHeHHs LbOro BAA€THCS MOXKIIMBUM 4Yepes3 J1eTalb-
HUH aHaJi3 MiJX0/IB HAYKOBIIIB Ta MPAKTHUKIB MO0 Xa-
PaKTEepPHUCTHK CYIOBOI MPAKTUKU, BUOKPEMIICHHS (POpM
Ta 0cOONMMBOCTEH MTPABO3aCTOCYBAHHS KOXKHOI 3 HUX.

Buxiaa ocHoBHOro Mmarepiauay gociaimkenns. Cy-
JIOBa TMPAKTHKA € PI3HOBUIOM IOPHIUYHOT MPAKTHUKH,
i1 SIKOIO PO3YMIIOTh AiSTIBHICTH CYO’ €KTIiB ITpaBa B MPoO-
1eci peanizaiii HOpM Ipasa.

V npaBoBiil cUCTEeMI CyIOBa MPAKTHKA BUCTYIIAE T10-
PIBHSIHO caMOCTiHHUM 00’ €KTUBHUM siBUIeM. [lo hopm
CYIOBOI IPAKTHKH, SIK TIPABIIIO, HAJISKATD TaKi:

1) pimieHHs CymiB PIi3HUX 1HCTAHIH 13 PO3MISAAY
KOHKPETHHX IUBUTBHHUX CIIPaB, ¥ SIKAX 00’ €KTUBYETHCS
JIOCB1JT 32aCTOCYBaHHS MaTePialIbHOTO 1 PO —IIeCyallbHO-
r'0 3aKOHOJIABCTBA;

2) pilleHHs] BUIIECTOALIMX CYIOBUX 1HCTaHIIH
Yy KOHKPETHHX CITpaBax, ajie TOJi, KOJH y TPaKTHUIll Cy-
JIOYMHCTBA HEMAE OJHO3HAYHOTO PO3YMIHHA Ta TIIyMa-
YCHHS MaTepiabHUX a00 MPoIecyaabHUX HOPM;

3) pilleHHS BHIIMX CYyAiB MIOAO TIyMadyeHHS Ta
3aCTOCYBaHHSI MaTEPiajibHOTO 1 MPOIEeCyalbHOTO 3aK0-
HOJIABCTBA, K1 32 CBOEIO FOPUIUYHOIO CHIIOKO € 000B’513-
KOBUMH TSl HUKYHX CYJIiB;

4) cierdiuHi aKTH Cy/iB HAHBUIOTO PiBHS, y SKHX
JIAI0Th PO3’ICHEHHS 110JI0 3aCTOCYBaHHS YUHHOTO 3aK0-
HOJIaBCTBA.

HesBaxkarouu Ha Te, 110 CyA0Ba IpakTUKa oQiLiii-
HO HE BHU3HAHA KEPEIIOM IpaBa, BOHA (PaKTUIHO
3aBKIU BPAaXOBYBANIach HIKUCCTOSIIUMHU CyIaMU
OPIEHTHPOM Y MHUTAHHSIX 3aCTOCYBAaHHS 1 TIIyMadcH-
HS MpaBa, 3aCTOCYBAHHS aHAJIOT1] 3aKOHY YH aHAJIOT11
npaBa TOmO. Y PINICHHSAX CYIIB TaKOX MOXHa BiJ-
HAWTH MOCWIAHHS Ha CYIOB1 PillICHHS BUIIECTOAINX
CYJIOBUX 1HCTaHIIIH, [0 BKa3y€e Ha BU3HAHHS HIKYeE-
CTOSIIMX CYIiB CYIOBOi MPAKTHKHU sIK JDKEpelsa Impa-
Ba [2]. BoHu € 000B’SI3KOBUMHM ISl HUXKYECTOSIIUX
CYIIB Ta OMOCEPEIKOBAHO OOOB’SI3KOBUMH ISl BCIX
cy0’€KTIB MPaBOBIIHOCHH, SIKi 3aCTOCOBYIOTH HOP-
MU TIpaBa, CTOCOBHO SKUX Oyna y3araJbHEHa CymoBa
npakTuka y Gopmi KepiBHUX po3’sicHeHb. [Ipumipom,
HaBITh AJBOKATH, BUOYAOBYIOUM TIO3HIIIO 3aXHCTYy
B Cy/li, BpPaXOBYIOTh IPUHHATI Cy/10BI pillICHHS 3a aHa-
JOTIYHUMH CIIpaBaMH.



IIpuBaTHe Ta MyO/iuHe NPaBo

DyHKII€I0 1 3MICTOM CyIOBOT IPAKTUKH € 3aIIOBHECH-
Hsl TIPOTAJIMH Y 3aKOHOIABCTBI 4epe3 BiICYTHICTh Ipa-
BOBOI HOPMHU IIiJ] 4ac BUPIIIEHHS CIpaBu ado i1 TiyMma-
YCHHS B Pa3i HEYITKOCTI BHKIAJCHHS HOPMH IIpaBa,
a TaKOX BHPINICHHS MPaBOBUX KONI3iii HOpM TIpaBa,
KOH Cymu (OpPMYJIFOIOTh TPHHITUIT TPIOPUTETHOCTI
THX YU 1HITUX HOPM, SIKHI 3TOJIOM CTaHe 000B’SI3KOBUM
y cynoBiii npaktumi. Cynu, OPUCAUKINS SKUX TOIIHU-
PIOETHCST Ha BCi MPaBOBIIHOCUHHM, 10 BUHHUKAIOTh Ha
TepuTopii YKpaiHu, MmiA yac BUPILICHHS IUBIIBHUX Ta
aJIMIHICTPaTUBHUX CIIOPIB Y pa3i BUSABJICHHS MPOTaJIlH
y 3aKOHOIABCTBI 3000B’s13aHi iX IONIOJIATH Ta HE MO-
JKYTh BIJIMOBJISITH Y PO3IVISIAL CITPaBH 3 MOTHBIB BiJICYT-
HOCTIi, HEMOBHOTH, HEYITKOCTI, CYNEepPEeUIMBOCTI 3aKO-
HOJIABCTBA, 1110 PETYJIIOE CITIPHI BIIHOCHHHU.

SIKIII0 TOBOPHUTH MPO BITYHM3HSIHI CYIOBI 1HCTUTYTH,
HaMpAaIIOBaHHS SKUX Ha 3aKOHOJIaBUO BU3HAUCHOMY PiB-
Hi MOXke OyTH 3aCTOCOBAHE IIPU BPETYIIOBAHHI THUX YU
1HIIKMX CYCHIJIbHUX BiAHOCHUH, TO 1ie, Hacammepen, [Le-
HyM BepxosHoro Cyay. 3riano 3 m. 10-1-10-2 4. 2 3axko-
Hy Ykpainu «lIpo cymoyctpiii Ta ctatryc cyauiB» [3]
[Tnenym Bepxosroro Cymy 3 METOIO 3a0e3IedeHHs Ofl-
HAKOBOTO 3aCTOCYBAHHsS HOPM IpaBa MpHu BHpIIICHH]
OKpEMHX KaTeropm CPaB y3araibHIOE MPAKTHKY 3aCTO-
CYBaHHS MaTepiaibHOTO 1 TPOLECyaabHOrO 3aKOHIB,
cucTeMaTH3ye Ta 3abe3nevye ONpPUIIIOIHEHHS TPABOBUX
no3utiit BepxosHoro Cyy 3 mOCHIaHHSIM Ha CY/IOBI pi-
LICHHS, B AKUX BOHU OyiaM c(hpOpMYIIbOBaHI; 32 pe3yib-
TaTaMU aHaNi3y CYJOBOi CTATUCTHUKU Ta y3aralbHCHHS
CYIOBOi MPAKTUKU HANAE PO3’SICHEHHS PEKOMCHIAIIiN-
HOTO XapakTepy 3 MUTaHb 3aCTOCYBaHHS 3aKOHOABCTBA
TIpH BUPIIICHH] Cy0BUX cripaB. ToOTO cymoBa mpakTuka
BiJIoOpaXkae €HICTh AISUTLHOCTI CY/IB 1 pe3yabTaTy Ta-
KO JiSUTBHOCTI.

[TocTaHOBM BHIAIOTHCS 3 METOIO OJIHAKOBOTO 3aCTO-
CyBaHHS CyJaMH HOpM TpaBa. HeoOxiJHO BU3HATH, IO
3 MOMEHTY 3100yTTs YKpaiHOIO HE3aJICKHOCTI MOCTAHO-
Bu I[Inenymy BepxoBnoro Cyay, MocTaHOBH Ta po3’sc-
HCHHS BUIIUX CYIOBHX iHCTAHIIIN HE TUTBKU HE BTPATUIIN
CBOE€T 3HAYYIIOCTI, a i IMOYaIy BiIirpaBaTH OLTBII Baro-
My POIIb Y TIpoIieci 3iicHeHHs ipaBocy L. [IpuanHOr0
[LOTO € BENHMKa KiJIbKICTh TPOTAIMH y 3aKOHOIABCTBI,
a TaKoX HAsBHICTb Yy 3aKOHOAABCTBI (OPMYIIOBaHb,
SIKi JTAlOTh MiJICTaBU JIBOSAKO TIyMayuTH ix 3micT. He-
0OXiIHO 3a3HAYUTH, IO 3TajaHi JOKyMEHTH (paKTH4HO
TIyMayaTh Ta JIOMOBHIOIOTH 3MICT HOPMATHBHO-TIPABO-
BHX JIOKyMEHTIB BCiX PiBHIB (B1J BIIOMYOI IHCTPYKIIiT 10
KOHCTHUTYIIHHOTO 3aKOHY YKpaiHH), He Oyy4H MPH IHO-
My JDKEPEJIOM IpaBa (MpuHaiMHI, oiliiHO BUSHAHUMHU
JokepenaMu paBa) [3]. Moskemo KOHCTaTyBartH, 0 Ke-
piBHi po3’sicuenns [Inenymy Bepxosroro Cyny Yipaian
(hopMabHO HE CTBOPIOKOTH HOBHX HOPM TIpaBa, MpoTe
MaroTh 000B’A3KOBY HOPMATUBHY CHITY.

HpaBOHOJ'IO)KeHHSI (K pe3ysibTar cyz(01301 MPaKTH-
KH) MOCIZal0Th BAKJIMBE MICIIe B CUCTEMI JKEpE MpaBa
OyIb-SKOi TIPaBOBOI CHCTEMH (TaK BH3HAYAETHCS POJIb
CYIOBOI TIPAKTUKHU B CHCTEMi JDKEpen IpaBa). PimeHHs
CYIiB 13 BH3HAHHS HEIIMCHUMH aKTiB Jep)KaBHUX Op-
TaHIB BJIAJHM MICTAThH MPABOTIOJIIOKECHHS (IIPEICICHTHE)
TIIyMaueHHs, SIKi BUPOOIAIOTHCS CYJOBOIO MPAKTHKOIO
[UISTXOM KOHKPETH3aIlii BUIIOT HOPMH B THX 0OCTaBUHAX,
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10 PEMIAMEHTYIOThCSI CITIPHOIO HHXKYOK0 HOPMOXO, 1 TaKi
pimeHHs cyny € 6e3mocepenHiM HKEPEIoM Ipasa.

HoBi mpaBomonoxeHHs, BUPOOJICHI CYJ0BOKO TMpPaK-
THKOIO, y3arajbHEeH1 Ha 3aCiIaHHsIX 1 BUKIIA/ICH] B TOCTa-
HoBax lInenymy BepxoBroro Cyny YkpaiHu gk y mxe-
pernax mpaBa, MiCTATBCS B TAKHX JBOX I'PyIIax MOCTaHOB:

1) cTBOpeHHS MpeIeIeHTa TIYMadeHHsT HOPM IIpaBa
IUISTXOM PI3HUX BUJIIB KOHKPETH3AIIiT;

2) yCYHEHHSI TIPOTAalliH y TaKUX Taly3sX Ipasa,
JIe JIOIYCKAEThCS BUKOPHUCTAHHs aHAIOTii mpaBa abo
aHaJIOoTii 3aKOHY.

CbOTo/IHI aKTyaJbHUM € MUATaHHS MO0 POJi CyHO-
Boi mpaktuku BepxoBHoro Cyny YkpaiHu — BHIIOTO
Oprany CyloBOi BIaJH, TOMY L0 Ha HHOTO MOKJIagasa-
csl (QyHKILsT 3a0€3MCUCHHST OJHAKOBOIO 3aCTOCYBaHHS
3aKOHOIABCTBA, €THOCTI CYJOBOI IPAKTHKU, 30KpeMa
B IIMBUIBHOMY TpoIieci. BayJIMBUM 1HCTPYMEHTOM JIJIs
JIOCSTHEHHS 1i€T METH CIIYTYIOTh po3’sicHeHHs BepxoB-
Horo Cyny, npm/m;m y q)ole ITOCTaHOB HneHyMy [3].

Oco0nuBe MicIie B CHCTEMi PETYIIIOBAHHS IUBITBHUX
MPAaBOBITHOCHH 3aliMaloTh pileHHs KoHCTUTYIiiHOTO
Cyny Ykpainu. Binnosiguo no cr.ct. 147, 150 Koncru-
Tyuii YKpaiHu 10 Horo BiiaHHS HaJeXaTh:

1) BUpillICHHS TUTaHb TPO BiAMoBiaHICTE KoHCTH-
Tymil YKkpalHH 3aKOHIB Ta IHIIMX MPAaBOBUX akKTiB Bep-
xoBHOI Pamm VYkpainm; aktiB [Ipesunenra Ykpainu;
aktiB Kabinety MiHicTpiB YKpaiHH; TIpaBOBHX aKTiB
BepxoBnoi Pagu ABronomuoi Pecryonixu Kpuwm;

2) o¢iniitne TrymMadeHHs KoHCTHTYIT Ta 3aKOHIB
VYkpainu. I3 nux nutans Koncruryuniitauii Cyn Ykpainu
YXBAJIIO€ PillIeHHS], AKi € 000B’A3KOBUMH JJO BUKOHAHHS
Ha TepuTopii YKpaiHu, OCTATOUHUMH 1 He MHiJISArarTh
OCKapIKEHHIO. 3PO3yMLIO, 0 HOTO PIlICHHS MIOA0 aK-
TiB IIUBUIBHOTO 3aKOHOAABCTBA € JKEPEIIOM IIHBIILHOTO
npaBa. ToOTO, y BITYM3HSHIN JOKTPHHI HA0yBa€ MOIIH-
PEHHsI KOHIICTIIIiS CYIOBOi MPaBOTBOPYOCTI, MiITBEp-
JokeHa npaktukoro KorcrutyiitHoro Cymy Ykpainu ta
BepxosuumM cynom [4].

[Ipo HajexXHICTh CyIOBOI MPAaKTUKHU IO JKepena
IpaBa MOX€ CBIIYMTH 1 TOH (axT, 110, Aal0YH PO3’sic-
HEHHSI YUHHOTO 3aKOHOIABCTBA, BHII CYJIOBI iHCTAHIIIT
CTBOPIOIOTH HOBI TIpaBWJIA, SIKi HE MICTHTh 3aKOHOIAB-
CTBO 1 fKi CIiZ 3aCTOCOBYBATH CyJaM INpH BUpIIICHH]
BiJITIOBITHUX CIIOPIB.

[Ipote omHi€rO 3 TEHACHIIIH PO3BUTKY CUCTEMH JIXKE-
pen mpaBa YKpaiHM € MPOHUKHEHHS MPEleACHTHUX
3acajl y BITYM3HSHY MPABOBY CHUCTEMY, III0 Ma€ Barome
3HAYEHHA, OCKIJIbKM CYNEPEeYuTh BITUYM3HSAHIN NpaBoBi
JOKTPHHI, 3TiIHO 3 SKOIO CYIOBi OpraHu Biagd HE MO-
KYTh MaTH IIPAaBOTBOPYHX [TOBHOBAXKCHB.

OnmHak y HAyKOBOMY CEPEIOBHII TPUBAE IHUCKYCis
IIO/I0 PO3MIMPEHHsI Cy0’€KTIB 3aKOHONABUOI iHIIIATH-
BH BKiIIOuHO 3 BepxoBummu Cynom. HesBakarounm Ha
BIJICYTHICTh OpPTaHiB CyZOBOi BIaJH y MEPENiKy Cy0’ ek-
TiB 3aKOHOJABUOi IHII[IaTHBH, OIHUM 13 HampsMiB
Crparerii po3BUTKY Cy[AOBOI cHUCTeMH B YKpaiHi Ha
20152020 poku mnependayeHo ii «aKTUBHY Yy4acTh
y 3aKOHOTBOPYMX IpoLecax». 3aKpiluieHo, 10 CTBO-
pennst pu Pami cyaniB Ykpainu Komitery 3 mutaHb
CTpaTErivyHOrO IUIAHYyBaHHS Ta 3aKOHOTBOPYMX ITUTAHB,
3a0e3reuyBaTuMe €JIHICTh Ta €(PEKTHUBHICTh CY/IIIBCHKO-
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r0 KOPITyCY y BHCIIOBJICHHI MO3UIIIH II0J0 3aKOHOJAB-
YHX {HIL[IaTHB, SIKi HAIIPSAMY CTOCYIOTBCS BiANPABICHHS
npaBocynns 5, c. 236].

Cuin 3a3HAUNTH, 110 POJTH CYIOBOT IPAKTHKH B YKpa-
THCBKIM CHCTEeMI MpaBa 30UTbIIMIACS 3 HAOYTTSIM YMH-
HocTi 3akoHy Ykpainu «IIpo BHKOHaHHS pilleHb Ta
3aCTOCYBaHHsI MPAKTUKU €BPOIEHCHKOTO Cyay 3 IMpaB
moauam» 20.03.2006 poky [6], amxe came 3 LbOTO MO-
MEHTY 3aKOHOM OyI10 0(illiifHO BU3HAHO HAsIBHICTH ele-
MEHTIB TIpele/IeHTa Yy BITYM3HSAHIA cucTeMi mpasa. Pi-
meHHsT €BPONENCHKOTO Cyy 3 TIPAB JIIOAMHH 3alMaIOTh
YiJIbHE MiCIle Mij Yac 3MIHCHEHHS IMBUILHOIO MPaBoO-
cynas. Binnosinno o 3akony Ykpainu «IIpo BukoHaH-
Hs pillleHb Ta 3aCTOCYBaHHS MPAKTUKU €BPONEHCHKOTO
CyIly 3 TIpaB JIFOJMHUY i/l PIICHHSMH, 10 CKJIAJA0Th
cynoy npaktuky €CII cmig posymitu:

a) OCTaTOYHE pillleHHs] €BPONEHCHKOTO CYIy 3 MpaB
JIIOIIFHU Y CTIPaBi IPOTH YKpaiHu, SKUM BH3HAHO TIOPY-
mreHHs KoHBEHIIT Ipo 3aXKCT TpaB JTIOAUHU 1 OCHOBO-
MOJIOKHUX CBOOOI;

0) ocraTouHe pileHHsT €BPONEHCHKOTO CyIy 3 MpaB
JIOAVHU OO0 CIpaBeAaNBOI caTtucdakxmii y crpasi
IpOTH YKpaiHu;

B) pillicHHsI €BPOIEHCHKOTO Cydy 3 MpaB JOIU-
HU IIOIO IPYKHBOTO BPETYIIOBAHHS Y CIIPaBi MPOTH
Vkpainu;

) pitieHHsT €BpPOMNEHCHKOro Cyny 3 IMpaB JIOAH-
HHU PO CXBaJEHHS YMOB OJHOCTOPOHHBOI JIEKIaparii
y cIpaBi MPOTH YKpaiHH.

VY mpaBoBiil Teopil MUPOKO MOUIMPEHA TOUKa 30DY,
o pimensss €CI1JI maroTh penieICHTHUI XapakTep Js
HAaIliOHAIBHOI CynoBOI IpaKTUKU. BogHowac cimig Bpaxo-
ByBatH, 110 €CIJI npuiiMae pi3Hi 3 TOUKU 30py BILUIUBY
Ha MPaKTUKY HAIlIOHAJILHUX CY/IIB pilieHHs. BiamnosigHo
1o Konsennii €CIII yxBamioe pileHHS 3 KOHKPETHHX
CTIpaB, PILICHHS Ta yXBaJIHM MPO HEHPHUHHATHICTH 3asB,
0 HAJIXOJATh JI0 CyIy, 3BEpHEHHs Koserii wieHiB Be-
JIMKOI TaJlaTH 3 MUTaHb TIyMaueHHs ab0 3aCTOCYBaHHS
nonokeHb Konperiii uu [IpoTokostie 10 Hel abo iHIIHMX
MUTaHb 3arajbHOTO XapakTepy. B ocraHHbOMY BHIIAI-
Ky Benuka manara yxBantoe y crpasi moctaHoBu. Kpim
toro, €CILJI BiamoBinHo 70 1. 1 cT. 47, cT. 49 €Bpomneii-
CBHKO{ KOHBEHIIi1 PO 3aXUCT IPaB JIIOIUHN i OCHOBOIIO-
JIOKHHUX CBOOOJ 32 KionoTaHHsM KomiTeTy MiHICTpiB
YXBaIIIOE KOHCYJIBTaTHBHI BHCHOBKH IIONI0 TIYMaueHHS
Kousewtiii ta [Ipotokosis 10 Hel [7].

Busnanns VYkpainoro ropucaukuii €CIUI crano
KpPOKOM JI0 repeopMaTyBaHHs BITYM3HIHOI MPaBOBOT
CUCTEMH B MEXax €BPOIEHCHKOI CHIILHOTH, 30KpemMa
camMe B INUTaHHI 3aCTOCYBaHHS CY/JIOBOi NMPAKTHKH SIK
JoKepena rmpasa. A Ili pillIeHHS € 3aITOPYKOK0 TOTPUMaH-
HS 3aKOHHOCTI, TIpaBa Ha CIIPaBEIMBHI CYJT TSI TpOMa-
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JISTH T4 THIIUX BKJIMBUX MPHHIHUIIB (QYHKIIOHYBAHHS
LUBIJIBHOTO CYJIOUYMHCTBA B YKpaiHi.

BucnoBku. OTKe, Ha OCHOBI BHIICBHKIAICHOTO
CJIiJT 3a3HAYMTH, IO pEOpraHizalliifHi MPOIECH B IepiKa-
Bi aKTUBHO MPHUBOJSATH 10 BCE OLTBIION0 3aCTOCYBaHHS
CyZ0BO{ IIPaKTHKH IiJ] 4ac BPETYITIOBAHHS CIIPHHUX CYy-
CHUTBHUX BigHOCHH. Hapasi ctaH cycniabHUX BiJIHOCHH
Jla€ TiICTaBU BU3HATH IOPUANYHY CHITy W HEOOXiTHICTh
CYIOBOTO TpeneAeHTy. PO3BUTOK IHCTHUTYTY CyIOBOL
MPAaKTHUKH B YKpaiHi CIIOCTEpPIraeThcs MPOTATOM YCix
POKIB HE3aJIE)KHOCTI Ta HATOJOIIYETHCS HA TOMY, IO
caMe Cy[oBa NPaKkTHKa HaJacTh MOXIIHMBICTb KOXKHO-
My TPOMaJTHHHOBI 3a0€3IIEUYUTH CBOi IpaBa Ta 3aKOH-
Hi IHTEpeCH B MEXaxX 3aXUCTy CBOiX IIMBUIBHUX IpaB
Ta 3A1CHEHHs NMBUILHUX 000B’A3KIB.

Jns mojanbIioro MepCHeKTHBHOTO 3aCTOCYBAHHS
CyIOBOI MMPAKTUKM CIIIJT MITHATH MUTAHHS OA0 HATaH-
Hs i cTaTycy /pKeperna mpasa B YKpaiHi, 4iTKO BH3HA-
YUTH, SKI caMe CYIOBI 1HCTaHIlIi MaTUMYTh MPaBO BHU-
JlaBaTH PillIeHHs], 1[0 MaTUMYTb CTaTyC JUKepelia Ipasa,
3aIpOBAUTH MEXaHi3M EKCIIEPTHUX OILIHOK YXBAJICHIX
pimeHs s 3a0e3MedeHHs] CTBOPEHHS 0a3u CymoBOl
MIPaKTHKH, 30KpeMa Y IIUBUTLHOMY CYTOYHHCTBI.
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IIpuBaTHe Ta Myo0/iuHe NPaBo

Camiouk JL.O., Osaienko 0.0. PO3BUTOK CVYJIOBOI NPAKTUKHU SK JI)KEPEJIA ITPABA
B YKPAIHI TA TEPCIIEKTUBU 3ACTOCYBAHHS Y HIUBLIBHOMY ITPOIIECI

CrarTio MPUCBSIYEHO BU3HAYEHHIO MTOHATTS CY/I0BOT MPAKTUKH, 30KpeMa B KOHTEKCTI 11 3aCTOCYBaHHS K JIKepea
mpasa B YkpaiHi. Po3nisaHyTo MOXIHB1 (hOpMU BHpaKEHHS CyI0BOI MPAKTUKH, BU3HAYEHO (PYHKIIT Ta 3MiCT KOXKHOT
3 HEX. Y CTaTTi HA OCHOBI KOMIIEKCHOTO JOCIIDKCHHSI HAyKOBOI JITEPaTypy BU3HAYAETHCS M aHANI3YETHCS POIb
cynoBoi npakTuku BepxoBHoro Cyny Ykpainu ta KoncturtyiiitHoro Cymy YKpaiHM SK BHIIMX OpPTaHiB CyIOBOT
Bianu. Pazom BomHowac naeTbes OIiHKA BIUIMBY pillleHb €BPOMEHCHKOTO Cymy 3 TpaB JIIOAWHU Ha 3IIHCHEHHS
LUBIJIBHOTO MPABOCYIIS.

Knwuosi cnoea: cynoBa TpakTUKa, MPELEEHT, JKEPelo IMpaBa, MPAaBOINOIOKEHHS, MPaBO3aCcTOCYBaHHS,
[ocranosu [lnenymy BCY, pimennst €CITJL.

Camuibik JI.A., Opauenxo 0.0. PASBUTUE CYJIEBHOM MPAKTUKHA KAK HCTOYHUKA TTPABA
B YKPAUHE U NEPCIHHEKTUBBI IPUMEHEHUS B I'PAJKAAHCKOM ITPOLIECCE

Crarbsl NOCBSIIEHA ONPEAEICHUIO MOHATUS CYIeOHON MPAaKTHUKH, B YACTHOCTU B KOHTEKCTE €€ IMPUMEHEHHUs
B KaueCTBE MCTOYHMKA IpaBa B YkpawHe. PaccMOTpeHBI BO3MOXHBIE (DOPMBI BBIPaXKEHHs CyNeOHOH HMPaKTHKH,
ornpenencHsl (DYHKIUM M COAEp)KaHME KXo M3 HHMX. B crarbe Ha OCHOBE KOMIUIEKCHOTO HCCIICIOBAHHS
HAy4YHOH JIUTEpaTyphl ONpPEJeseTCs U aHAIU3UPYyeTCsl ponib cyaeOHo npakTuku BepxoHoro Cyna YkpauHbl U
Koncrurynmonnoro Cyna YkpanHbI Kak BBICIIHX OPTaHOB Cy[eOHOM BiacTh. BMecTe ¢ TeM faeTcs oneHKa BINsSHASA
pewenuil EBponeiickoro cyza 1o npaBam 4ejl0BEKa Ha OCYIIECTBICHNUE IPaKIAaHCKOTO IIPAaBOCY 1.

Kniwouegvie cnoga: cynebHas npakTuKa, OPELEICHT, UCTOYHUK IIpaBa, MPaBONOJIOKEHUE, IPABOIPUMEHEHHUE,
nioctanoBiienus [Ineayma BCY, pemenns ECITY.

Samilik L.O, Ovdiyenko O.0. DEVELOPMENT OF JUDICIAL PRACTICE AS SOURCES OF RIGHTS
IN UKRAINE AND PROSPECTS OF APPLICATION IN CIVIL PROCESS

The article is devoted to the definition of the concept of judicial practice, in particular, in the context of its
application as a source of law in Ukraine. Possible forms of expression of judicial practice are considered, functions
and contents of each of them are determined. In the article, on the basis of a comprehensive study of scientific
literature, the role of the judicial practice of the Supreme Court of Ukraine and the Constitutional Court of Ukraine
as the higher bodies of the court fee is determined and analyzed.

The article presents an analysis of the current state of development of judicial practice in Ukraine, taking into
account the features of the national legal system. The proposed study highlights the importance of the participation
of the judicial branch in the development of lawmaking, which contributes to the more comprehensive and
comprehensive provision of the necessary volume of normative acts that regulate social relations, in particular
civilian. The emphasis is also placed on the fact that the most motivated court decisions are the primary and main
source for improving domestic lawmaking.

The theoretical approach to the concept of “judicial practice” is elucidated and it is determined that this is a legal
provision of the jurisdictional bodies that specify the norms of law. The article classifies judicial practice, formed in
the course of civil cases, and a set of decisions of courts of various instances for consideration of specific civil cases
and the application of the rules of substantive and procedural law; a decision of the courts of higher instances with
the definition of ambiguous positions regarding the application of the rules of law; a decision of the courts of higher
authorities, which is a form of interpretation of the rules of law and is mandatory for lower courts; specific acts of
higher courts, clarifying the application of the norms of the current legislation.

Also, an analysis of the activities of domestic judicial institutions, which, in the form of their activities and the
sphere of influence of their acts, are the bodies that form judicial practice in Ukraine. In particular, the role of the
Plenum of the Supreme Court of Ukraine, as an institution, is being studied, which ensures the formation of a unified
approach to the application of the norms of material and procedural law in civil legal relations. The attention was
paid to the fact that the work of the Supreme Court provides for the possibility of a fair solution to conflicts and
overcoming the gaps in law.

The specifics of the activity of the Constitutional Court of Ukraine — as the body that carries out an official
interpretation of the Constitution and laws of Ukraine — are investigated. The article outlines an ambiguous approach
to determining the legal force of acts of the Constitutional Court of Ukraine and the question of the possibility of
extending the range of subjects of legislative initiative.

Separately analyzed the role of the European Court of Human Rights judgments in the formation of domestic
judicial practice, the special case-law nature of the Court’s decisions, which is atypical for the domestic legal
system, is indicated, but effective in fair regulation of social relations, overcoming of gaps in law.

The priorities for further possible application of judicial practice as a source of law in Ukraine as a whole, as well
as in civil justice in particular, are determined.

Key words: judicial practice, precedent, source of law, law, law enforcement, Resolutions of the Plenum of the
Supreme Court, decisions of the European Court.
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