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IPOBJIEMHU 3ACTOCYBAHHSI TAPAHTINM 3AIMCHEHHSI
IHBECTHUIIMHOI AISIJTBHOCTI B YKPATHI

IMocTanoBKka Mpo6aeMu. AHATI3YIOUN SKOHOMIYHE
CTaHOBHIIIC B HAIIIM KpaiHi 3a OCTaHHI JICK1IbKa POKIB,
BaXXKO HE TIOMITHTH KOJIO MpoOJeM, M0 IMOB’s3aHi i3
3OIMCHEHHSIM 1HBECTUIINHOI IisibHOCTI. ExOHOMIUHA
KpH3a CYIPOBOIKYETHCS CKOPOUCHHSM 1HBECTHIIHHOT
aKTUBHOCTI, IpU YoMy Taki aBropu? sik JI.B. Jlemanuy
ta C.B. I'yHIa BBaXKaroTh, MO0 3MCHIICHHS KaIliTaJIOB-
KJIaJICHb BiI0YBAa€THCS BHIIMMHU TEMITAMH, HIXK CIIaJl BH-
poGHuITBa [2, c. 44]. B YkpaiHi YMHHUKH, SIKi BILTHBA-
FOTh Ha TIPOIEC 1HBECTYBaHHS, MepeOyBalOTh Y TAKOMY
CTaHi, 10 HE MOXYTh CIIPHATH PO3BUTKY TAKOTO MPOIIe-
cy. OnHak CBITOBHII JOCBIT MOKA3ye, IO BHUXiA KpaiHH
3 KPU3H HEMOXIIHMBHN Oe3 30inbIIeHHS 00Csry iHBec-
Tuliil. TakuM YUHOM, CTa€ 3po3yMiInM, 110 Oe3 Heram-
HOTO YCYHEHHs (paKTOpiB, IO BILIMBAIOTh HA HU3BKUHN
piBEHb 3aJyYCHHS IHBECTHIIH B €KOHOMIKY JCpIKaBH,
MOAATBIIII CKOHOMIYHHH PO3BUTOK € HEMOKIIHBUM.

AHani3 ocTaHHiX gociaimkedb i mydaikamii. Ox-
peMi acreKkTH BJIOCKOHAJICHHS MeXaHIi3My IPaBOBOTO
PETyNIOBaHHS 1HBECTUIIIHOI MisSUTBHOCTI TOCTIiIKyBa-
nucs B podorax O.M. Binnuk, O.P. Kibenko, B.B. IToe-
nuHoK, B.JI. UepHanuyka, B.C. Illepounu, FO.M. XKop-
Hokyst, FO.M. Tumenko, O.I. Xpimiui, O.E. CimcoH,
B.M. Croiiku, .E. ®enopuyka Ta iHIIMX aBTOPIB.
OJiHaK CIIPHICTh 0araThOX MUTaHb 3aXHCTY IHBECTHUIIIH
Ta TpaB Cy0’ €KTIB IHBECTHIIHHOT JisUTBHOCTI B YKpaiHi,
HEJIOCKOHATICTh BIAMOBIIHOTO 3aKOHOIABCTBA 3YMOB-
JIIOIOTH MOTPeOy B POBENICHHI HAYKOBOTO JOCIIIKCHHS
3a TEMOIO CTaTTi.

MeTto10 cTaTTi € OOIpyHTYBaHHS 3arajbHOTO IiJ-
X0y 1 HampsIMiB YJOCKOHAJICHHS 3aKOHOJABCTBA IPO
3aCTOCYBaHHS TapaHTIH 3/IHWCHEHHS 1HBECTHUIIHOT JTi-
SUTBHOCTI Ta MPAaKTUKH HOTO peatizalii.

Bukaan ocHoBHOro marepiamy. Ilpo HasBHICTH
mpoOJeM TIPAaBOBOTO  PETYJIIOBaHHS  IHBECTHUIIHHOT
JUSUTBHOCT1  O€3MOoCepe/IHbO  3aCBITYYIOTh PEHTHHTH
IHBECTHIIIMHOTO KJIIMaTy Ta i1HBECTHIIHHOI TpuBa-
O6mmBOCTI. YKpaiHa NMpeAcTaBleHa y TAKUX PEHTHHIax
iHBecTHUIiHOI NpUBAaOMMBOCTI: I7M0OanbHUIT 1HIEKC
KOHKypeHTocrpoMoxHocTi; [Hnexe «Doing Businessy;
Fitch Ratings; Peittunar «Moody’s Investor Servicesy;
Inmekc iHBecTHIIHHOT MPUBAOIUBOCTI; [HIEKC CIpHii-
HATTSI KopyIii; [J100ansHuit GapoMeTp Kopymiiii; 3BiT
PO KOHKYPEHTOCIIPOMOXKHICTh perioHiB YKpainu; [H-
JIEKC EKOHOMIYHOT CBOOO/IM.

[Ipoanainizyemo nesiki 3 HUX.

Y Mexax DI00anbHOTO 1HJEKCY KOHKYPEHTO-
cnpomoxkHocTi y 2017 p. Ykpaina nocimae 81 wmicie
3 137 kpain. 3a3HaueHo (akToOpH, 10 3HIKYIOTh 1HBEC-
TUIIHY TPUBAOIUBICTE YKpaiHW, a caMe: HaiOuibIIe

78

BTpadeHo (MiHyc 13 myHKTIB) 3a ckiamHukoM «Edexk-
THUBHICTh PUHKY TMpaili», 3a OI[IHKOK IHHOBAIIHHOTO
cknannuka [anekcy («MiHyc» 9 MyHKTIB), iHPpacTpyK-
TYpPHOI («MIHYC» 3 IyHKTH) Ta 3a CKJIQJHUKOM, II[0 Xa-
pakTepusye BHILY OCBITY Ta NMpodeciiHy MiIroTOBKY
(«minyc» 2 myHKTH) [5].

Inpexc imBecTHIitHOT MpuBabIMBOCTI [9] po3paxo-
ByBaBcsl €Bporneiicbkoro Oi3Hec-acomiarieto 3a 2017 p.
LUIIXOM ONHTYBaHHS 78 KepiBHUKIB kommaHiid. Pe-
3yJIbTaTU 1HJEKCY CBiJ4aTh, 110 HETAaTUBHI HACTPOI
Oi3HecMeHIB HiKynu He moinaucs. [Topasku y 60poTs0i
3 KOPYIIII€ Ta ii BUCOKUU PiBEHB, BIJICYTHICTH MPO-
rpecy y CTBOPEHHI aHTHKOPYMIIIHHOTO CyIy, YIIOBIIb-
HEHHMH TeMIT peaizallii cyzoBoi Ta 3eMeIbHOi pedopm,
BiJICYTHICTh TpuBarn3amii, KoH}IiKT Ha Cxomi — mi
Ta 1HIII YUHHUKHU, HA XKajb, HE JOAAIOTh 1HBECTOpaM
ontumizmy. Y npyromy miBpiudi 6yno 58% He3zanoso-
JeHuX O13Hec-KJIIMaTOM 1HBECTOPIB. Y MEpUIOMY MiB-
piuui Takux Oymno 54%.

Macmtabu ¥ epeKTHUBHICTh 1HBECTHUIIIHHOI JTisiIhb-
HOCTI 0arato y 4oMy BH3HAYalOThCS CTAaHOM TOCIIO-
JAPCHKOTO 3aKOHOJABCTBA Yy IIJIOMY 1 CHEIiallbHOTO
3aKOHO/IaBCTBA, IO PETNIAMEHTYE IIed BUJ JisITbHOCTI.
Bin cnienianbHOTO 3aKOHOJJABCTBA 3aJICKUTh CTBOPEHHS
CHPUATIMBUX YMOB, 11O 3a0€3MEeUYIOTh 3aI[iKaBJICHICTh
MOTEHIIMHUX 1HBECTOPIB Y BKJIAZCHHI KOLITIB y PO3BU-
TOK €KOHOMIKH, OCOOJIMBO y KaIliTalbHUX BKJIAJEHHIX
i3 TPUBAJIUMH TEPMiIHAMH 1X OKYIMHOCTI. [HBeCTHIIIHHA
JUSUTBHICTD ISl CY0’€KTa MIJIMPUEMHUIITBA MOXKE OyTH
MPUBAOJIMBOKO TUTBKH TOJIi, KOJHM BiH Oyle BICBHCHUN
Y MOXKIIUBOCTI 3aXHCTY CBOTX 3aKOHHHX TIPaB 1 IHTEpeCiB
y mpoleci 3A1iCHeHHS 1HBECTUIIHOT AisITHHOCTI.

UuHHE yKpaiHChKe 3aKOHO/IAaBCTBO Tiependavae 3aco-
O 3aXHCTy IIPaB IHBECTOPIB, ajiec pealbHUI 3aXKCT IIPaB
CyO’€KTiB 1HBECTHUIIIHOI JiSIBHOCTI HE MOXE OOMe-
JKyBaTHCSI TIPUHHATTSIM HOpM TipaBa. HeoOXiqHO Takoxk
3a0e3MeYUTH MPAKTHYHY MOMIIMBICTH peatizalii mpa-
BOBHX HOPM, a II¢ CBITYUThH HE TUTHKHU PO BAXKIJIUBICTh
3aKpITUICHHS Y 3aKOHOIABCTBI HOPM TIPO 3aXHCT TpaB
Cy0’€KTIB IHBECTHIIIHHOI ISUTBHOCTI, aJie 1 HeOOX1HICTh
PO3pOOIIeHHS Ii€BOTO MeXaHi3My ix peamizarii [10, c. 7].

3rigHo 3i cT. 19 3axony Ykpainu «lIpo iHBecTHIii-
HY JISUTBHICTBY TiJI 3aXMCTOM 1HBECTHIINH PO3YyMIi€ThCS
KOMILUIEKC OpraHi3aliiiHux, TEXHIYHUX 1 TPaBOBUX 3aX0-
IIB, CIIPSMOBAaHUX HA CTBOPEHHS YMOB, IO CIIPHSIIOTH
30€pEKCHHIO 1THBECTHIIIH, IOCATHEHHIO MiJICH YHECSHHS
IHBECTHIIIH, e(h)eKTUBHOI JISUTBHOCTI 00’ €KTIB 1HBECTY-
BaHHS 1 PEIHBECTYBaHHS, 3aXUCTY 3aKOHHHX IpaB 1 iH-
TEpeciB IHBECTOPIB, 30KpeMa IpaBa Ha OACP>KaHHS MPH-
OyTKy (I10x0/y) Bij iHBeCTHIIiH [7].



IIpuBaTHe Ta MyO/iuHe NPaBo

TakuMm YuHOM, HEOOXIJHO 3a3HAYMUTH, IO 3aKOHO-
JIABCTBO PO 1HBECTULIIHHY AiSTBHICTh NIepeadayae Tep-
MiH «3aXHUCT 1HBECTHII» 1 1ae HOro BU3HAYEHHS, aje
HE BU3HAYa€ TEPMiH «3aXHCT MpaB IHBECTOpay, a Ie He
1JIEHTUYHI HOHSITTS.

Binmosinao 1o c1. 19 3akony Ykpainu «IIpo iHBec-
TUIIAHY NISTIBHICTEY JepKaBHI TapaHTii 3aXUCTY 1HBEC-
THUIIIH — [1e CHCTEMa IPaBOBUX HOPM, SKi CTIPSIMOBaHI Ha
3aXMCT IHBECTHIIIN Ta HE CTOCYIOTHCS MUTAaHb (hiHAHCO-
BO-TOCIIOJIAPCHKOI IISITBHOCT] yYACHUKIB IHBECTHIIIHOT
JUSITEHOCTI Ta CIJIaTH HUMU TIOJIaTKiB, 300piB (000B’ 13-
KOBHX IUIaTeXiB). JlepkaBHi rapaHTii 3aX1CTy 1HBECTH-
i He MOXKYyTh OyTH CKacoBaHi a00 3BYXEHiI CTOCOBHO
THBECTHIIIH, 3AIMCHEHUX Y TIEPioJ il IUX TrapaHTii.

BinmosinHo 10 «HOpuaudHOT SHIMKIIONE I 3a pe-
nakmiero FO.M. lllemnrydenka, nep>aBHi rapaHTii 3aXH-
CTy 1HO3EMHHX 1HBECTHIIIH — 11 3aKOHOJIAaBYO BCTAHOB-
JieH1 rapaHTii 3 00Ky JiepKaBU 3 METOI0 3a0e3MeYeHHs
HAJIEKHOTO TPABOBOTO PEXHUMY 1HBECTHUIIHHOI AisTb-
HOCTI Ta 3a0XO4Y€HHsI BKJIAJJAHHSA 1HO3EMHOTO KaIliTalry
B IIPIOPHUTETHI TaTy3i eKOHOMIKH YKpainu [12].

B.B. IloeauHOK MpONOHYy€ BHKOPHCTOBYBATH €IMHE
TIOHATTS «T'apaHTIl MPaB Ta 3aKOHHUX 1HTEPECIB iHBECTO-
piB» Ta BU3HAYNTH iX SIK CHCTEMY T'OCIIOIAPCHKO-TIPABO-
BUX 3aC00iB, CIPSIMOBAHUX HA CTBOPEHHS CIICIIaIbHUX
MOXJIMBOCTEH peai3aliii Ta 3aXUCTy MpaB Ta 3aKOHHUX
iHTepeciB IHBECTOPIB 13 METOI0 KOMIIEHCAIIIT IeBHUX iH-
BECTHLIHHUX PU3UKIB. 3a3Ha4€Hl rapanTii Kinacudikopa-
HO Ha rapaHTii peajizamii mpaB iHBECTOPIB; FapaHTii pea-
JTi3aniii 3aKOHHUX 1HTEPECIB IHBECTOPIB; FapaHTii 3aXKUCTY
MpaB Ta 3aKOHHUX IHTepeciB iHBecTopiB [4, ¢. 16].

O.M. OxornikoBa ta O.1. 'aduHelns ykazyrTb, 1110
JIepKaBHI rapaHTii 3aXUCTy 1HO3EMHHX IHBECTHIIIH — 11e
BH3HAYCHI 3aKOHO/IABCTBOM CIIOCOOH Ta 3aC00U 3aXUCTY
iHO3eMHHUX (TIPSAMHX 1 HEIPSIMUX ) iHBECTHIIIH, 110 BCTa-
HOBITIOIOTHCS JIEPIKABOIO 3 METOI0 OXOPOHHM ITpaB Ta iH-
TepeciB iHO3eMHUX iHBecTOpiB [3, c. 112].

Sk 3ayBaxkye A.O. KoT, ycTaHOBJIEHHS YMOB 3/i#ic-
HEHHS 1 rapaHTid 3aXKUCTy MPaB IHO3EMHHUX 1HBECTOPIB
€ 0E3yMOBHHUM ITO3UTHBOM, OJJHAK 4epe3 Opak JieBUX
3aKOHOJIaBYMX MEXaHI3MIB pealizallii mpasa i raparii
JUTSl IHBECTOPIB 3/1e01BIIOT0 3aUIIAI0THCS JIeKIapa-
mismu [1].

O. Xpimni posmsgae Aep:KaBHI rapaHTil K CIIO-
ci0 3aXMCTy MpaB iHBECTOPIB, 110 HE CTOCYIOTHCS IH-
TaHb (PIHAHCOBO-TOCIIONAPCHKOI iSUTBHOCTI YYaCHUKIB
IHBECTUIIMHOI TIsUIBHOCTI Ta CIJIaTH HUMH ITOJATKIB,
300piB (00OB’SI3KOBHX IUIATEXKIB); HE MOXKYTh OyTH CKa-
coBaHi a00 3BY)KEHI CTOCOBHO 1HBECTHUIIIH, 3MIHCHEHUX
y mepiox Aii muX rapaHTiif; CTOCYIOTBCS SIK HAIiOHAJb-
HUX, TaK ¥ iHo3eMHHX iHBecTopiB [11, c. 61].

3aKOHOJABCTBO YKpaiHM 3aKpiIullOe Taki rapaHtii
3aXMCTY 1HBECTHLINHOI AiSIBHOCTI:

— rapasrTii Bijl 3MiHU 3aKOHO/IaBCTBA;

— TapaHTil Bi TPUMYCOBHX BIJIyY€Hb, & TaKOXK
HE3aKOHHUX il Nep)KaBHUX OPraHiB Ta iX MOCAJIOBHX
ocio;

— KOMIICHCAIIIS 1 BIIIIKOTyBaHHS 30UTKIB 1HBECTO-
pam;

— TapaHTil B pa3i NPUIHMHCHHS IHBECTHIIiIHOI ni-
SUTBHOCTI;
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— rapaHTii nmepekasy J10XoJliB, MPUOYTKIB Ta THIINX
CYM Y 3B’5I3KY 3 1HO3€MHUMH 1HBECTHUIIISIMU.

OnHi€ro 13 BaXXJIMBUX YMOB 3QJIydCHHS IHBECTHUINN
€ TapaHTii cTablIbHOCTI 3aKOHOIABCTBA. 13 MeTo10 320€e3-
MEYEHHS CIPUATIANBOIO Ta CTAOUTLHOIO 1HBECTULIIHHOTO
PEKHMY JeprkaBa BCTAHOBIIOE JIEPyKaBHI rapaHTil 3axu-
cTy iHBectuiii. Tak, srigHo 3 1. 1 ct. 18 3akoHy Vkpai-
HU «[Ipo THBECTHIIIHY IISUTBHICTBY JIepyKaBa TapaHTye
CTaOUTBHICTh YMOB 3JIIHCHEHHS 1HBECTUIIIHOT JisUTHHO-
CTi, JOJepP>KaHHS MPaB 1 3aKOHHUX iHTEpeciB ii cy0 eKTiB.
YMOBH TOTOBOPIB, YKJIQJAEHUX MIXK Cy0’€KTaMH iHBECTH-
LIAHOT IiSUTBHOCTI, 30epiratoTh CBOI YHHHICTh Ha BECh
CTPOK JIii IMX JIOTOBOPIB 1 y BHITaJKaX, KOJU MiCIs iX
VKJIAJACHHS 3aKOHONABCTBOM (KpIM IOAATKOBOTO, MHT-
HOTO Ta BAIIOTHOTO 3aKOHOIABCTBA, & TAKOJK 3aKOHOIAB-
CTBa 3 NMUTAHb JIICH3yBaHHS IIEBHUX BHIIB TOCHOIAP-
CBKOT JIISUTHHOCTI) BCTAHOBIICHO YMOBH, 1110 TIOT1PIIYIOTh
CTaHOBHIIE Cy0’eKTiB a00 0OMEXYIOTh iX IMpaBa, SIKIIO
BOHU HE JIMIIUIN 3TOJ PO 3MiHY YMOB JIOTOBODY.

HecrabinpHiCTh YKpaiHCHKOTO 3aKOHOJIABCTBA 1 HOTO
Henepea0ayyBaHICTh HEPIAKO MOPOIKYIOTh B iHBECTO-
PiB CyMHIBH L1010 IHBECTYBaHHS B €eKOHOMIKY YKpaiHH.
Y upoMy HampsMi HApPOJHHMH JCMyTaTaMd YKpaiHu
MOCTIHO PO3IISIIAIOTECS 3aKOHOIIPOEKTH, SIKI MOXKYTh
MIPUBECTH JIO TOJIIIICHHS CUTYaIlii y ik cdepi.

Tak, 27 GepesHs Ha po3rsin BepxoBHoi Panu Yipa-
{HK Oy’n0 momano MpoekT 3akoHy «IIpo BHECEHHS 3MiH
JI0 JISSTKUX 3aKOHOAABYMX aKTiB YKpaiHu (10110 1eprKaB-
HUX TapaHTii 3aXUCTy iHBECTUIIIH Ta CTaOUIBHOCTI yMOB
3MIICHEHHS IHBECTUIIIMHOT AisuTbHOCTI)» Ne 6251 [6].

MeTo10 1IHOT0O 3aKOHOIPOEKTY € 3a0€3MeUeHHS CIIPH-
SIIMBOTO 1HBECTUIIIHOTO KIIIMaTy B YKpaiHi BHACIIZIOK
YIOCKOHAJICHHS 3aKOHOZIABIOTO MEXaHI3MY JIepyKaBHOTO
rapaHTyBaHHS 3aXUCTy 1HBECTHIIIN Ta 3a0€3IeUeHHS CTa-
OUTPHOCTI YMOB 3/I1MICHEHHS IHBECTHIIIHOT JiSITHHOCTI.

3aKOHOMPOCKTOM TPOIOHYETHCS BUKIIOUUTH 3i
ct. 18 3axony VYkpainu «llpo iHBecTuIiliHY AisUTb-
HICTb» MOJIOXKEHHS, SIKe BCTAHOBIIOE, 1[0 HE MOIIU-
PIOIOTBCS Ha HACHiKK 3MiH MOAATKOBOIO, MUTHOTO
Ta BAIIOTHOTO 3aKOHOJABCTBA, a TAKOXK 3aKOHOIABCTBA
3 MMUTaHb JIIEH3YBaHHS NEBHUX BHIIB TOCIOAAPCHKOT
JISTTBHOCT] TapaHTii YHHHOCTI YMOB JIOTOBOPIB MIiX
Ccy0’eKTaMHM 1HBECTHIIIWHOI TiSUTBHOCTI Yy BHITaJIKaX,
KOITW TICJIS iX YKIJIaJieHHS 3aKOHOIaBCTBOM BCTaHOBIIC-
HO YMOBH, IIIO TIOTipIIYIOTh CTAHOBHIIE CYO €KTIB 200
00MEKyI0Th iXHi ITpaBa.

KpiM TOro, mmm 3aKOHONPOEKTOM 3alpOolOHOBA-
HO BHECEHHs 3MiH y 3akoH Ykpainu «lIlpo ycyHeHHs
JUCKpPHMIHAIIT B ONMOJATKyBaHHI Cy0’€KTIB rocroma-
PIOBaHHS, CTBOPCHUX 13 BUKOPUCTAHHSIM MaifHa Ta KO-
MTIB BITYU3HSHOTO TOXO/UKeHHs» Bim 17.02.2000 p.
No 1457-111 [ 8] mutstxoM HOTIOBHEHHS CT. 3 HOBOIO YaCTH-
HOIO TaKOTO 3MICTY: «Y pasi MOTipIICHHS CTAaHOBHUINA
Cy0’€KTiB iIHBECTHUIIIHOT TiSIIBHOCTI 200 OOMEKEHHS 1X
MpaB BHACJIJJOK 3MiHU 3aKOHOJIaBCTBA (30KpeMa Tojat-
KOBOI'O, MUTHOTO, BaJIFOTHOTO, a TAKOXX 3aKOHOJIaBCTBA
3 THUTaHb JIICH3YBAHHSA TOCIOAAPCHKOT IisSUIBHOCTI)
MICIS YKJIAQACHHS JOTOBOPY, 3aCTOCOBYIOTHCS TapaHTIl
CTaOUTLHOCTI YMOB 3MIMCHEHHS 1HBECTHIIHOI JisThb-
HOCTI, mepenbadeHi 3akoHoMm Ykpainu «[Ipo iHBecTH-
HIAHY TiSTTBHICTHY.
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Makapenko A.C. IPOBJEMM 3ACTOCYBAHHS TAPAHTIN 3IMCHEHHS ITHBECTHLIMHOI
JISIJTIBHOCTI B YKPATHI

CrarTIo MPUCBSIYCHO JICP)KABHUM T'apaHTIsSIM 3aXUCTY 1HBECTHIIIH, SIKi 3a0€31eUyOThCS 3aKOHOIABCTBOM YKpaiHU
Ta HOPMaMH MiKHAPOJHOTO IpaBa. BaymBy ponb y 3a0e3MEUeHHs COLIaIbHO-CKOHOMIYHOTO PO3BUTKY KpaiHU
BiJlirpa€e iHBECTHULIfHA AiAJIBHICTh, MOCTiHE BKJIAJCHHS KOILITIB B €KOHOMIKY, Y CTBOPEHHS Ta MOJCpHi3alliio
OCHOBHUX (DOHJIB yCiX ramxysed TocrogapcTBa, iX TeXHiUYHEe Mepeo30pOEHHS, CTBOPEHHSI HOBOI TEXHIKH 1 HOBHX
TEXHOJIOTIH. YIOCKOHAJIEHHS MPABOBOTO PETYIIIOBAHHS 3aXHCTY SK BHYTPINIHIX, TaK 1 30BHINIHIX 1HBECTHIIN €
HEOOX1JHUM CKJIQJITHUKOM Ha IIJISIXY ITiBUINECHHS IHBECTHIIHHOT MPUBAOINBOCTI YKpaiHu. Y CcTaTTi MpoaHali30BaHO
CTaH YMHHOTO 3aKOHOAABCTBa y cdepi 3abe3neueHHsl rapaHTiil 3M1HCHEHHs 1HBECTHLIMHOI NISJIBHOCTI Ta CTaH
HAyKOBOT'O PO3pOOJICHHS BKa3aHUX MTUTaHb. ABTOPOM BHSBIICHO ITPOOIEMH MEXaHi3My 3aKOHOAABYOTO 3a0€3IeUCHHS
rapaHTii 3aXUCTy IHBECTHUIIIH Ta 3alIPOTIOHOBAHO BapiaHTH iX PO3B’sI3aHHS.

Knwuosi cnoea: iHBecTHIli, IHBECTHIIIHA MiSUTbHICTH, MEXaHI3M 3aXHUCTy IHBECTHIlIH, I1HBECTHIIIHHA
MPUBAOIUBICTh, FAPAHTIT, 3aKOHOIABCTRO.

Maxkapeako A.C. TPOBJEMbI NPUMEHEHUSI TAPAHTHM  OCYUIECTBJIEHMS
WHBECTHUIIMOHHOM JEATEJIbHOCTHU B YKPAUHE

Crarbs MOCBSIIEHA TOCYJapCTBEHHBIM TapaHTUSIM 3allIUThl HMHBECTHLMH, KOTOpbIE OO0ECIeYnBalOTCs
3aKOHOIATCIHCTBOM YKpPAaWHBI M HOPMAaMH MEKTyHApOTHOTO IMpaBa. BakHyio poib B 00€CIIEUCHHH CONMAIBLHO-
9KOHOMUYECKOTO Pa3BUTHUSl CTPaHbl WUIPAET MHBECTULMOHHAS AEATENbHOCTb, IOCTOSHHOE BJIO)KEHUE CPEICTB
B OKOHOMUKY, B CO3IaHHE W MOICPHH3ALUIO OCHOBHBIX (DOHIOB BCEX OTPACICH XO3AHCTBA, MX TEXHHUUECKOE
[IEPEBOOPYKEHHUE, CO31aHNE HOBOM TEXHUKH U HOBBIX TEXHOJIOTMH. COBEPILIEHCTBOBAHHE IIPABOBOTO PETYIMPOBAHNUS
3aIUTHI KAK BHYTPEHHUX, TAK U BHEIIHUX WHBECTHLIMH SIBIIAETCS HEOOXOMMOH COCTABIIAIOLIECH Ha Iy TH TOBBIIIICHUS
WHBECTUIIMOHHON MPUBIEKATEIbHOCTH YKpauHbl. B cTaThbe NpOoaHaTIU3UPOBaHbI COCTOSHHE JEHCTBYIOLIETO
3aKOHOJATENLCTBA B chepe odecneueHs rapaHTU OCYIIECTBICHNS MHBECTULIMOHHOM JIESITEIbHOCTH U COCTOSIHUE
HAy4YHOH pa3pabOTKM yKa3aHHBIX BOIPOCOB. ABTOPOM BBISBJICHBI MPOOJEMBI MEXaHHW3Ma 3aKOHOAATEILHOTO
oOecrnieyeHHs rapaHTUH 3alIUThl MHBECTHIIMN U TIPEIOKEHB BAPUAHTBI UX PELICHUS.

Knwueevie cnosa: WHBECTHLIMM, WHBECTHLIMOHHAS JEATENBHOCTh, MEXaHWU3M 3allUThl WHBECTHIIMH,
WHBECTUIIMOHHAS MTPUBJIEKATENBHOCTD, TAPAHTHH, 3aKOHOAATEILCTBO.
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Makarenko A.S. PROBLEMS OF THE USE OF GUARANTEES FOR CONDUCTING INVESTMENT
ACTIVITY IN UKRAINE

The article is devoted to the state guarantees of investment protection, which are provided by the legislation of
Ukraine and the norms of international law.

Constant investment in the economy, in the creation and modernization of fixed assets of all sectors of the
economy, their technical re-equipment, the creation of new tools and technologies have an important role in ensuring
the country’s social and economic development.

The improvement of legal norms that protect both domestic and foreign investments is a necessary component
in increasing Ukraine’s investment attractiveness.

The article analyzes the state of current legislation in the sphere of guaranteeing the investment activity and the
state of scientific development of these issues.

The author identifies problems of the mechanism of legislative assurance of guarantees of investment protection
and offers ways for their solution.

State guarantees of investment protection is a system of legal norms that are aimed at protecting investments
and do not deal with issues of financial and economic activity of participants of investment process and payment of
taxes, duties (compulsory payments).

State guarantees of investment protection cannot be canceled or limited in relation to investments made during
the period of these guarantees.

Economic Code of Ukraine, the laws of Ukraine “On investment activity” and “On the regime of foreign
investments” set forth such guarantees as a guarantee against changes in legislation, from forced seizures, illegal
actions of authorities and its officials, and others. Despite such consolidation, the mechanism for providing such
guarantees is extremely weak.

Many procedural details remain unresolved. Investors are afraid to invest in the economy of Ukraine, because the
legislator passes new laws that cancel the previous ones or introduce restrictions that prevent the use of applicable
legal norms.

In practice, the methods established by law are not applied to protect the rights of investors. An investor may
completely lose his investment, incur significant losses in conducting business because of changes in the tax or
currency system, non-fulfillment of obligations by the other party which he concludes contracts with, and in case of
other events that do not depend on the investor.

Ukrainian legislation provides a number of measures aimed at eliminating discrimination of the domestic
investor, in a part of providing benefits in taxation and other mandatory payments.

At the same time, some of the legally established means of protecting the rights of investors are aimed at
protecting the rights and interests of foreign, not domestic investors. To eliminate such unjustified discrimination,
it is proposed to foresee a real rather than declaratively identical approach to protecting the rights and legitimate
interests of investors, both domestic and foreign. Such approach will contribute the improvement of the investment
climate in Ukraine.

To date, the Ukrainian economy needs investment inflows, thus for attracting investors the state should create a
favorable investment climate, ensure the stability of the current legislation, guarantee investors the real protection
of rights granted to them by the legislation of Ukraine. Only after applying the listed measures one can hope for an
opportunity to increase the investment flow into the economy of the Ukraine.

An analysis of Ukrainian legislation and legal practice shows that it is necessary to legislatively establish the
real and not declarative responsibility of governmental officials for non-enforcement or improper execution of the
decisions of court.

Legislation regulating the issues of securing and implementing guarantees of investment activity needs to be
improved, and the legislator should guarantee the stability of such legislation and the possibility of practical use of
the methods of protecting the rights and legitimate interests of investors enshrined in the current legal acts.

Key words: investment, investment activity, investment protection mechanism, investment attractiveness,
guarantees, legislation.
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