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HABYTTA ITPABA BJTACHOCTI 3A HABYBAJIBHOIO JABHICTIO
TA MOI'0 BIZIMIHHICTb BIJl OTPUMAHHS BJIACHOCTI IIJT YAC KYIIIBJII MAHMHA
Y HEIOBHOBAKHOI'O BIJJTUY7KYBAYA

CycrinpHa 3HAYMMICTh TIPaBa, sIKe TPUBAINHN Yac He
BHUKOPHUCTOBYETHCS 3 OTIISAYy Ha HEOaKaHHS UM HEMOXK-
JIUBICTH peatizallii BipuTenIeM CBOiX MOBHOBaXEHb, Ta,
HaBIIaKH, TPUBAJIE KOPUCTYBaHHS OOPKHUKOM MaiHOM,
BCyIepey 3aKOHY Ta 4y KOMY IPaBy, 31laBHa ITPUBEPTAIN
yBary IOCHiJHHUKIB. BoHM po3yminu, 1m0 (axTop yacy
HE MO)KE HE BPaXOBYBATHC il yac moOyJ0BH BiIIIOBI -
HOTO FOPUIMYHOTO MEXaHi3My. BTiM, y pi3Hi icTOpHYHI
MepiofM TPaBO3TaIlyBalbHE Ta IMPAaBOBCTAHOBIIOIOUE
3HAYCHHS TEMITOPAJIBHUX MaTepiaJlbHO-TIPABOBUX 1H-
CTUTYTIB Ta iXHS B3a€MOIIOB’SI3aHICTh Malld JIAJIEKO
HE OTHO3HA4YHI (haXxoBi Ta HOPMATHBHI iHTEpIpeTaii.
VY pi3Hi icTOpUYHI IEPiOY MpaBO3rallyBajlbHE Ta MIpa-
BOBCTAHOBJIIOIOYE 3HAYCHHS TEMIIOPAIBFHUX MaTepialib-
HO-TIPABOBUX IHCTUTYTIB Ta iXHs B3a€EMOIIOB’A3aHICTh
MaJi JJaJieKo He OJIHO3HAuHI (paxoBi Ta HOPMATHBHI iH-
teprpeTarii. OTxe, 11e TUTaHHSA Ma€ OyTH JOCHIJKCHE
OUTBII IETAIEHO 3 ypaXyBaHHSIM JICSIKHX acleKTiB HOTO
MOCTYMAIEHOTO PO3BUTKY.

AKTyalIbHICTh [IHOTO JIOCTIJDKCHHSI BU3HAYAETHCS
HEOOXITHICTIO BCEOIYHOTO BHWBYCHHS THTaHb HaOyTTS
MpaBa BJIACHOCTI Ha Yy)k€ MAifHO 3a JIaBHICTIO BOJIOMiH-
Hs HUM. CyTT€BHH BHECOK Yy TEOpETHYHE PO3pOOJICH-
HSl 3a3Ha4eHOi MpoOIeMaTUKU BHECIM TakKi HayKOBLI,
sk [.®. lepmenesuy, J[.I. Meliep, A.K. ByTroBchkuii,
I1.B. TIlomomu, K.. CkimoBcekmit, I'A. T'amkwues,
B.A. Paxwminosuyu, O.M. Jlarues, /1.0. Ty3oB, A.l. As-
nacesuy, B.I. Ilikago, B.II. Makosiii tomo. Tum He
MEHIIIE, MUTAHHS 3AJUIIAETHCS BEIBMH AKTyalbHHM,
1Mo3asiKk YMHHE 3aKOHOJABCTBO YaCTO HE JA€ YITKOI Bill-
TIOBIJIi Ha 3alIUTH peabHOT MPAKTUKU. Y HalllOHAIBHIN
IOPUANYHIM Hayli iHCTUTYT HaOyBaJbHOI NABHOCTI BCE
e HeBUYeprnHO po3podneHuid. CKaxiMo, CIIPHUM €
MUTAHHS TPO 3MICT CyO’€KTHMBHOIO MpaBa JaBHICHOTO
BOJIOAIBLIS YIPOJOBXK HaOyBaJIbHOIO CTPOKY, 30Kpe-
Ma I0JI0 HOro 3aXUCTy Yy pa3i BiIiOpaHHs Y HOTO Peyi.
VY mpari Oyze TOCTiKEHO TUTaHHS TPaBOBOIO O0IPyH-
TyBaHHsI HaOyBaJIbHOI JaBHOCTI, 3aXHCTy JaBHICHOTO
BOJIOAUIBL, BIZHOCHH BJIaCHHMKA 3 0CO00X0, IO BOJIOJIE
MaiHOM JUI JaBHOCTI.

CydacHe yKkpaiHChKE IUBIJIbHE 3aKOHOJABCTBO i1e
LUISIXOM BU3HAHHS MpaBa BIACHOCTI 32 HE3aKOHHUMHU
BOJIOALIBLSIMU HICJsI CIUIUBY MEBHOTO CTPOKY. YTiM,
HassBHUHN yKpalHChKUI IPaBOBUIA IHCTpyMEHTapill nae
3MOTY B IIOAANBIIOMY IIOBEPHYTH IO MaiHOBOTO 00i-
I'y HaBiTh pi4, HAOyTy HEIOOPOCOBICHO, HAIIPUKIIA]
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[UIIXOM MOJAJIBINOTO ii OTPUMAaHHS JOOPOCOBICHUM
cy0’exToM. BimHOBIEHHS MEXaHi3My 3aCTOCYBAHHS
HaOyBaJIbHOI JaBHOCTI OyJO BHKJIMKaHE MOTpedamu
YIOCKOHAJICHHS TMPABOBOTO PETYIIOBAHHS HAasBHHX
MaTepiaJbHUX B3a€MOJIN y MaiiHOBOMY 00OpOTIi, Ta-
KHAM YHWHOM, BIiH IO3MTUBHO OILIHIOETHCS OLIBIIICTIO
nociaHukis [1, c. 58; 2, c. 159—-170]. YV uunHHIN pe-
JaKIi yKpaiHChbKOro IMBIJILHOTO IMpaBa Ied 1HCTH-
TYT JIEMO BiAPI3HIETHCS 3a 3MICTOM BiJl FOPUIMIHHX
KOHCTPYKIIi{, 10 3a0e3MmeuyBaji JOCSITHEHHS TaKOTO
XK pe3yapTaTy y MHUHYIUX Koaugikamisx. Heaxxko
MOMITHTH, IO MpaBOBa CTPYKTYpa KOMEHTOBAHOI'O
MPaBOBOIO MEXaHi3My JOBOJI CKJaaHAa, 0co0a MoOxe
OTPUMATH MIPABO BIACHOCTI HA YYyXKY piy JIMIIE 32 Ha-
SIBHOCTI YCIX YMHHHKIB, 1110 BXOISATH O KOTO CKIIATy
Ta MalOTh IOPUINYHE 3HAUCHHs. [IpaBo BiacHOCTI 3a
IaBHOCTI HaOyBae oco0a, IO 3aBONIONINAa MAaHHOM Y
BCTaHOBJICHOMY TIOPSJIKY 1 TPOJIOBXKYE Jati BIIKPUTO
Ta Oe3MmepepBHO BOJIOAITH HUM MPOTATOM BU3HAYCHHUX
CTPOKIB.

Opnniero 3 miacTraB movarky mnepebiry HaOyBamb-
HOI MaBHOCTI € J0OpPOCOBICHE 3aBOJOMAIHHS UYXKOIO
piuuto. Lleit BapiaHT HaNOIIBII Y3TOAXKY€ETHCS 3 Kia-
CHYHHMM DPO3YMiHHSM HaOyBaJlbHOTO IaBHICHOTO Me-
xaHi3My. TakuM 9HHOM, HE BHKIIUKAE CYMHIBIB TEOPis
Mpo Te, 10 A0OPOCOBICHICTL € OJHIEI 3 BAXKINBHUX
YMOB JIaBHICHOTO BOJIOJIIHHS 4yXuM MaitHoM. Illo x
Take JJOOPOCOBICHICTh Y TaKOMY CeHC1? 3a BU3HAYCH-
HsaM Pocilicbkkoro CeHaTy, BOJOJIHHSI BU3HAETHCS JIO-
OpOCOBICHUM, KOJIM BOJIOALICIIb HE Ma€ yCBiIOMIICHHS
HEIPaBOMIpHOCTI cBOTro BooAiHHSA [3, c. 1139]. Take
BHU3HAYEHHS TEPMiHA JA€THCA 1 B OKPEMHX Ipalsix cy-
yacHOl nuBuIicTukyu [4, c. 485]. 3 mporo ciigye, 1o
MPOTSTOM yCHOTO JaBHICHOTO CTPOKY HETHTYJIbHUUI
OKyIaHT Mae rmepeOyBaTH y CTaHi HEBIiJTaHHS CTOCOB-
HO MOPYIICHUX HOTO BOJIOMIHHSAM IIpaB iHIIOI ocolwu,
SIKIM HaJICXKUTh 1€ MaitHo. J103BOIMMO cO01 MOCTaBUTH
IiJT CYMHIB JIaHy TEOpETHYHY MOoOymoBy. | ock domy.
Bononxinens, ckaxxiMo, 9y»KOT0 HEPYXOMOTO MaifHa ax
HISIK HE MOKE 3aJIMIIATHCS TOOPOCOBICHUM MPOTATOM
yChOTo HaOYBallbHOTO CTPOKY. AJIXKE MPAaBO BIACHOCTI
3a HaOyBaJIbHOIO JJaBHICTIO HAa HEpyXoMe MaitHO Haly-
BA€THCS 32 PILICHHAM Cyay. Y CBOIO UepTy, 3BEpHYTHUCS
JI0 CYAy 3 BiIIOBiTHOIO 3asIBOIO MOKE JIUIIIE 0c00a, sSKa
3Ha€, MO0 BOHA HE € BIIACHUKOM, TOOTO 32 HaBEIACHUM
BHIIlE BU3HAYEHHSIM — BOJIOJIIJICI[b HEA0OPOCOBICHUMU.
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Tox, ykpaiHChbKe 3aKOHOIABCTBO 3aKPIIUIIOE MTPABUIIO,
KOJIM BH3Ha4yaJbHE 3HAUYCHHS HAJA€ThCS HE J0OpOCo-
BICHOMY BOJIOAIHHIO, a TOOPOCOBICHiH okymnauii peui.
A Ta oOcTaBHMHA, 110 HaOyBad Ji3HABCSA MPO BiJCYyT-
HICTh MOBHOB&)XEHb y BIMUYXKyBaua Iicls OTPUMaH-
Hs MaiiHa, HE BIUIMBAa€ Ha HOTO MpaBa CTOCOBHO pedil
[5, c. 33; 6, c. 119], 1oOpOCOBICHICTH 3aBOJIOJIIHHS TI0-
JIATa€ B YCBIJOMIICHHI MPaBOMIPHOCTI CBOTO BOJICBH-
SIBIICHHSI Cy0’ €KTOM Y MOMEHT HaOyTTs IEBHOTO MaiiHa
y BoJofiHHA [7, c. 7].

Bapto 3a3naunTy, 1110 0coba, sgka 100pOCOBICHO 3a-
BOJIOJIiJIa YY)KMM MaifHOM 1 MOJOBXKYE JaBHICHE BOJO-
IIHHS, HE OTPUMYE TIpaBa BIACHOCTI, MMOKH LEH CTPOK
He cIuTMBe. Y TakoMy pasi BoHa HaOyja MOXKJIHMBOCTI
YTPUMYBATH pid HE TOMY, III0 Ma€ BIIMOBIJIHE MPaBo,
a He3BaXKar4W Ha Horo BiacyTHIicTh [8, ¢. 273]. Kpim
TOTO, SIK TpaBHILHO BKa3ye K.I. CkitoBchKHid, 1oOpa co-
BICTh Y PEUOBHX BIIHOCHHAX € YMHHHKOM, PUTAMAaH-
HUM BUKJIIOYHO Tiii 0c00i, KOTpa MPOTUCTOITH TPaBY.
JliticHO, aOCOIIOTHO HEAOLIIBHUM Ta 3aiBUM BHIIISIIA€
JIOBEJICHHS HAsBHOCTI 100pOi BOJIi y HOCIsI CyO’ €KTUB-
HOTO MpaBa, HANPUKIAJ, Y KpemuTopa 3a 3000B’s3aH-
HSIM YH BJIACHUKA. BCTaHOBJIEHHS Ta HOBEICHHS LLOTO
(axTy >KOIHUM YHHOM HE BILUTHHE Ha ITPaBOBY CHTYAIIIfO
[9, c. 60]. Ha mpakTuIli cy0’€KTOBI ITpaBa HEMa€e MOTpe-
Ou crimparucs Ha cBoro bona fides, 30kpema 11 JOBOTUTH
9H HaBITh MPE3yMyBaTH, 00 0co0i, KoTpa HoMy MpOTH-
CTOiTh, Tpeba OCHOPIOBATH caMe CyO €KTHBHE IIPaBo.
OTxe, TUTBKK TOJI, KO J00pa COBICTh MPOTHUCTABIIE-
Ha TpaBy, BOHa HaOyBae Oe3nocepeHe IOpUIUIHE 3Ha-
YCHHS, 30KpeMa SIK yMOBa Ha0yTTs Ta 3aXHCTy IMpaBa
[10, c. 84-85].

JI0OpOCOBICHICTh BOJIOJIHHS YY)KOK PIYYI0 € BHY-
TPIIIHIM TOKA3HUKOM YCBIJIOMJICHHS TIEBHOTO MaifHOBO-
IO CTaHy caMuM Cy0’ €KToM. BBakaroun cebe 3aKOHHUM
HaOyBa4yeM pevi, M3HAKYH COIialbHY IIHHICTh BIACHOT
0COOMCTOCTI, BIiH OJHOYACHO BM3HAE aBTOHOMIIO KOH-
TpareHTa, BUSBIISE 1OBAry 70 HbOTO. | ikpa3 TakuM 4u-
HOM IIe#i cy0’ekT 3a0e3nedye Mil[HICTh CTBOPEHOTO HUM
MarepianbHOro 3B’s3Ky. OTxe, MOHATTA «I0OpOCOoBic-
HICTB», €, BIACHE, BUSIBOM KOH()OPMHOCTI 11010 MPUH-
[UITIB CHOPABEUINBOCTI, YCBIIOMIICHUX Ta CHPUHHATIX
0Cc000I0 Ha PiBHI IHIMBIIyaIbHUX IIHHICHUX Opi€HTa-
miit [11, c. 96-97].

Huska aBTOpPUTETHHX BUCHUX-IUBUIICTIB IMPOTH-
CTaBIs€ TPABOBHH MEXaHI3M OTPHUMAaHHS BIACHOCTI
4yepe3 CIUIMB CTPOKY JaBHICHOTO BOJIOJIHHS 1HIIOMY
croco0oBi HaOyTTs IBOTO NpaBa — AOOPOCOBICHOMY
mpuOaHHIO pedi BiJl HEMOBHOBAXKHOTO TpajeHTa. Tak,
OKpeMi 3 HMX BKa3ylOTh, 110 100pOCOBiCHUI HaOyBau
3a BIJIMOBU BJIACHMKOBI Yy BIHJMKAI[IHHOMY JOMaraH-
HI 371aT€H OTPHUMATH MPaBO BJIACHOCTI TLTBKH 32 J1aB-
HICTIO BOJIOAIHHS, 1HIIOTO CIIOCO0y He mepeadadeHo
YUHHAM 3aKOHOMaBCcTBOM [12]. IHakme kaxxydu, J0-
OpocoBicHa oco0a, 0 OTpUMaJTa 3aXKCT Bij BiHIAMKA-
11, TPOIOBXKYE BOJIONITH O€3 TUTYITY, HE3aKOHHO 1, a0u
CTaTH BJIACHUKOM, MOTpedye HaOyBaJbHOI NaBHOCTI
[13, c. 69-70]. IHmi noCHiAHUKKM OiNBII TOJIEPAHTHO
OLIIHIOIOTh NPABOBUI MEXaHi3M HaOyTTs BIACHOCTI B
MOMEHT JOOPOCOBICHOTO OTPUMAaHHs pedi BiJ HENoB-
HOB)KHOTO TIPOJABIIS, aje MPH bOMY BOHHU TaKOXK 3a-

42

JIIOI0Th 1HCTUTYT JaBHOCTI HaOyBaJIbHO1, HaJaouu 1l
HYJIBOBOI TPUBAJIOCTI (MOMEHTaIbHA HAOyBaJIbHA J1aB-
HicTh) [14, c. 138].

Mu BBaxkaeMoO Taki MiJXOAW HE 30BCIM BUBAKECHU-
Mu. HacrmpaBzi, 3 ypaxyBaHHSIM MacWBY ITOKTPHHAIb-
HUX JOCIIKCHb TUTAHHS MOXXEMO JIMTH OOTpYHTOBA-
HOT'O BUCHOBKY TIPO Pi3HY IOPUANYHY CYTHICTh HAOyTTS
MpaBa BJIACHOCTI TOOpOcoBicHMM HaOyBaueM BiJl He-
MIOBHOBAXXHOTO BiJUyXyBada Ta B PExXHMi HaOyBab-
Hoi gaBHOCTI. [lompu Te, M0 nOCATaEThCS, MPUHAKMHI,
30BHIIIHBO, OTHAKOBUI pe3ysIbTart, 3a/Ji10I0ThCS BiIMiH-
Hi MPaBOBi Ta CoLiaNbHi CTPKHI. JlaBHICTh SIK OCHOBA
MOAAJBIIOI BIACHOCTI peallizye MOBYa3HE ITOTOMKCHHS
MONEePETHHLOT0 HOCISI TpaBa Ha YCTYIKY I1HIOIA 0co01
[15, c. 27-32], ne BiIOyBaEThCS 3a 3rOAM BIACHUKA 200
0e3 Takoi, ajie oro MacHBHICTh MPOTATOM BCTaHOBJIC-
HOTO 3aKOHOM IIEpioy BITBHO UM HEBUIFHO Ma€ IOpH-
JU4HEe 3HaYeHHs. HaToMicTh, 3a HAasIBHOCTI OOCTaBHH,
BkazaHux y 4. 1 ct. 388 LIKY, MoximBicTh 0co0H, 1110
BTpaTwia pid, MOBEPHYTH 11 MPHUIUHIETHCS SIKpa3 HE
3 OIVIsILy Ha TpUBAJIe KOPUCTYBAHHS 1HILIUM CYO’ €KTOM,
a came y 3B’s3Ky 3 HaOyTTAM OCTaHHIM IpaBa BIACHO-
cTi. | xaif Ou K He TIIyMadriid OKpeMi JOCITITHUKHU IO
CUTYaIlif0, HUHI 3acTocyBaHHs mpaBuia cT. 330 LIKY
Mae OyTH OJTHO3HAYHUM: JJOOPOCOBICHWI HaOyBau Mai-
Ha BiJl HETOBHOBYXHOTO BiJ[Uy’KyBaya CTa€ MOTO BIac-
HUKOM caMe B MOMEHT mepenadi pedi. Bona fides tyr
Mae BUpIMIaIbHE 3HAYEHHS: CTOPOHA, YKJIABIIH JOTOBIp
3 0c00010, KOTpa Ma€ JIUIIE BUAUMICTD IPAaBOMOYHOCTI,
3axHIICHA HE TOMY, IO i Iepeaanocs BiAMOBIIHE mpa-
BO, a Bcyneped omy [8, c. 273].

CeHc Ta 3HaueHHsS NPHUAOAHHS IpaBa BIACHOCTI
3a MaBHICTIO BOJOIIHHS IIOJISTAE Y TOMY, IO BIACHUK
BTPATHUB IHTEpEC JI0 NIpaBa i He BUMArae Woro 3/iiiCHEH-
Hi [16, c. 125]. ¥V pasix 100pocoBicHOTO HAOYTTSI 0CO-
0a, 110 TIPOJIOBXKYE BBaXKaTH ce0c¢ BIACHUKOM, BCUISKO
HaMaraeThcsl TOBEPHYTH iy, ajne 3aKoH il Takoi MOX-
UBOCTI He Hajae. ToX MK IBOMa BKa3aHUMH sSIBUIIA-
MU — HaOyTTSAM BJIACHOCTI 3a JaBHICTIO BOJIOJIHHS Ta
J00POCOBICHUM HaOyTTAM pedi BiJ HEMOBHOBAaXXHOTO
BiJUy>KyBaya — € IPUHIUIIOBA pizHUI [17, ¢. 325-326].
Bapro BH3HaTH WINKOM NPABUIBHEM TBEPIKCHHS
B.A. PaxwminoBuua: HaOyBajbHa JIaBHICTh 3aCTOCOBY-
€ThCS, 30KpEMa, Y TUX BHITaJKaX, KOJIU pid Moriia OyTH
BUTpeOyBaHa y J0OpOCOBICHOTO Ha0yBa4a, KOJIM K Mak-
HO He Moxe OyTH BuTpeOyBaHe, HeMae Micts At Haly-
BaJIbHOT j1aBHOCTI [18, ¢. 127-128].

I 3 ypaxyBanHaM 11b0T0 cepa 3acTocyBaHHsS Haly-
BaJIbHOT JABHOCTI i JI0OpOCOBICHUX HaOyBa4iB Ha-
CIIpaB[Ii 3HAYHO 3BY)KYETHCS: 32 YNHHUAM YKPaiHCHKUM
3aKOHOIABCTBOM, TaKi Cy0’€KTH CTaHYTh BIaCHHUKAMHU
YTPUMYBAHOTO MalHa TiTBKH 33 HasSBHOCTI CKJIaIHOTO
(axTaHOTrO CKIIaAy: 1) pid oTprMaHa Oe3011aTHO abo
BOHA CBOTO Yacy BHOyJa BiJl BiTacHUKa 3 ieheKToM BOJIi
OCTaHHBOTO; 2) BIACHUK MPOTATOM IO30BHOI JIABHOCTI
HE BHUTpeOyBaB piu i3 JOOPOCOBICHOTO HE3aKOHHOTO
BonofiHHs. OTXKe, came 3BY)XKCHHUM 3aCTOCYBaHHSIM
JIABHICHOTO HAaOyBHOTO iHCTUTYTy [0 AOOPOCOBICHHX
HaOyBaviB MEBHOIO MipOIO MOACHIOETHCS PO3LIUPEHHS
KoJIa 0ci0, MO MOXKYTh OTPUMATH BIJIACHICTH 32 JaBHi-
CTIO BOJIONIIHHS, Cy0’€KTaMH, SIKi HE TIOBEPHYJIH Mai-
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HO MICIS 3aKiHYEHHS CTPOKY JoroBopy'. 30kpema, Ha
MOJJIMBICTh HAOYTTS BJIACHOCTI 3a JaBHICTIO 0co0aMH,
[0 BTPATHJIM 3aKOHHY IIJCTaBY [UIs BOJOIIHHS PIU4IO
(3actaBozeprkarens, 30epiradya ToIo), BKa3yBaB CBOTO
yacy [.®. llepmenesuu [19, c. 188—189]. Oanak npa-
BOBHH peXUM HAOYyTTsI BIACHOCTI OCTaHHIMH Ta 0Opo-
COBICHMMM 0CO0AaMHU HE € TOTOKHUM. Pi3HULA HE TIJIbKA
y TPUBAJIOCTI HAJIC)KHOTO AaBHICHOTO BOJIOAIHHS HEpy-
XOMHM MalHOM (TS TOOPOCOBICHUX HaOyBaviB IeH ITe-
pioa cranoBuTh 10 pokiB, TOAI SK IS BOJIOAUIBLIIB, IO
MIPOJOBXKYIOTH YTPUMYBATH Uy’)KE€ MAHO MICIIS CIUTUBY
J0roBopY, — 15 pokiB). IcToTHO Binpi3HsAEeTbCA i TOpS-
JIOK OOUYHCIICHHSI HAOyBaJbHOI TaBHOCTI. Y TEpIIOMY
BUMIAJIKy BOHA ITOYMHAETHCS BiJl TEPMIiHY 3aBOJIOIHHS,
a 'y Ipyromy — Iiclisl 3aKiH4eHHS T030BHOI JaBHOCTI.

[Ipu boMy B JiTepaTypi A0CI TPUBAE JaBHS KBa-
Ba JIUCKYCid CTOCOBHO HEOOXIJHOCTI PO3MEKYBaHHS
TaKMX YMHHUKIB, K JJ0Opa coBicTh HaOyBada MaifHa,
JUIA BiTHOCHH IIONO HaOyTTs BJIACHOCTI B MOMEHT OT-
PUMaHHS pedi BiJ] HEHOBHOBA)XKHOTO TPaJICHTA Ta 32 Ha-
OyBaJIbHOIO JaBHICTIO. OJHI JOCHITHUKH BiJ3HAYAIOTh
iXHIO BIIMIHHY IPaBOBY MpPUPOAY 3 Oy Ha pi3HY
METY IOPHIUYHUX MEXaHI3MIB OOMEKEHHS BIHJIUKAIT
Ta HaOyBanmbHOI JaBHOCTI [20, c. 187-189]. 3a3naua-
€Thbcs, MO HaOyBallbHA NIABHICTh Ma€ MOIITUPIOBATHCS
JIMIIE HA TUX JOOPOCOBICHUX BOJIOJUIBIIIB, B SIKHX Ha
MOMEHT HaJXO/DKEHHS pedi He MOIVIO BUHUKHYTH IIPaBO
BracHocTi [21, ¢. 199]. Takuit miaxij 3HAYHOK MIpOKO
IPYHTYEThCS Ha 3acagax HiMebKkoro nuBibHOTO yKIIa-
neHHs (map. 937) Ta MOJMIOKEHHSX POCIHCHKOTO IHB1JTb-
HOTO 3aKOHOJIABCTBA, 1110 3 HUX MTOXOATH, 3T1JTHO 3 SKH-
MU OJIHI€IO ISl TIJICTaB 3ariepeueHHsl MPOTH BIHIUKAIIT
(a 3HAYUTB, 1 11 MOXKIIMBOTO HaOYTTs MTpaBa BIACHOCTI
IiJ] 9ac OTPUMAaHHS MaifHa BiJl HEMOBHOBAXXHOTO IPO-
JaBIlsl) € 1oOpa coBicTh HaOyBada Ha 4ac Takoi rmepenaa-
4i. HaroMicTs, 32 11i€r0 TeOpi€to, 1aBHICHUH BOJIOAIIEIH
MOBMHEH MaTh bona fides He TUIBKM Ha MOMEHT OKY-
nanii peui, a it npoTsirom vacy BonoAiHHs (1. 1 cT. 234
LK P®). Iaurni BueHi, HaBMaKu, HATOJOIIYIOTh Ha (ak-
TUYHIH TOTOXXHOCTI CTarycy Ja00pOCOBICHOI ocoOu B
000X X CHUTYAIlisiX, 3asBISIOYN MPO Ne(HEKTHICTh Ta
HEBIJIMOBIHICTh CTaHy (DAKTUYHUX BIJTHOCHH 3raJIaHOl
CT. 234 [6, c. 119]. Mu miaTpUMyeEMO OCTaHHIO MO3H-
1if0, 1 HE JIMIIE TOMY, III0 YKPaiHChKUW 3aKOH 11 JOTpH-
MyeTbcs. BoHa OinbI MOBHO BiIMOBia€e peanbHiil cyT-
HOCTI BiJIOBIIHUX MaTepialibHUX B3a€MHH.

3 ominy Ha MpoBeJeHe Y i mpaii AOCTiIKEeHHS,
MOYKEMO JIIHTH TIeBHUX BHCHOBKIB. Hopmu mpo HaOy-
BaJIbHY JAaBHICTh NOTPEOYIOTh 10JATKOBOIO BCEOIYHOTO
Ta DIMOOKOTO aHalizy W amamnTarlii 10 KOHKPETHHX CH-
Tyalid B marepiaJbHOMY 000poTi. SIk omHa 3 mijcTaB
HaOyTT4 mpaBa BIACHOCTI Ha MaiiHO, HaOyBaJbHA JaB-
HICTh HEPO3PUBHO IOB’s3aHA 3 CyMDKHHUMH ITPAaBOBUMHU
IHCTUTYTaMH, TAKHUMHU SIK IPaBO Ha (haKTHYHE BOJIOMIH-
HSI, 3aXUCT TAKOTO BOJOAIHHS. TOX MyCHMO Ha 3aKOHO-
JaBYOMY PIBHI BUPIIIATH MUTAHHS PO 3aIPOBAIIKCHHS
MMOCECOPHOTO BOJIOAUTBLHHUIIBKOTO 3axucTy. KpiMm Toro,
KOMEHTOBaHE IMOJIOKEHHs a03. 2 4. 3 cT. 344 1IKY mae

OyTu TOIIMpPEHE 1 Ha BUMAJKU J0OPOCOBICHOTO JaBHiC-
HOTO BOJIOAIHHS (BBaXXA€MO HUHINIHIO KOHCTPYKIIIO
i€l HOPMH, KOJU BiAMOBIHUN MMO30BHUU 3aXUCT HE
CTOCYETBHCSI TOOPOCOBICHUX HaOyBadiB, MPUKPOIO TEX-
HIYHOO TIOMUJIKOIO 3aKOHOJIaBIIs ).

[IpoBenenuit y mpartli aHasli3 TaKOX JTa€ MOKIIHBICTh
3a3HayaTH TIPO MPOJOBKEHHS Mepediry HalOyBaabHOI
JABHOCTI 1 MICIIS TOTO, SIK JOOpOCOBiCHMIT HaOyBay Maii-
Ha JII3HAETHCS PO HEMPABOMIPHICTh CBOTO BOJIO/IIHHS.
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Iyitean I1.JI. HABYTTSI MPABA BJIACHOCTI 3A HABYBAJIBHOIO JABHICTIO TA MOro
BIJIMIHHICTb BIJIl OTPUMAHHS BJIACHOCTI ITIPH KYIIBJII MAMHA Y HEIIOBHOBAKHOI'O
BIJUYXYBAYA

VY mpairi npoBeeHO JOCHTIHKEHHSI CYyTHOCTI Ta 3MICTY MaTepiajbHOTO NpaBa Ha BOJIOMIHHS YYXXHUM MaiHOM
ynponoBx mepebiry HaOyBasbHOI JaBHOCTI. [IpoBeneHO MOPIBHANBHUII aHAMI3 yKpaiHCHKOTO Ta 3apyOiKHOTO
3aKOHOJABCTBA y UM cepi NpaBOBOrO PEryiroBaHHA. BHBYEHO CTPYKTYypy MPaBOBOIO MEXaHi3My Ta 3MiCT
YMHHHKIB, 10 BU3HAYAIOTh MPOJyKTHBHICTb LIbOTO IHCTUTYTY. BU3HaueH] BIAMIHHOCTI y npaBoBOMy perJI}OBaHHl
HAOyTTA BIACHOCTI 33 JABHICTIO BOJOMIHHS Ta OTPHUMAHHAM MpaBa BIACHOCTI BHACIINOK KyMiBIi MaiHa
Y HCTIOBHOBAXXHOT'O Blg:[qymyBaqa Ha[[aHl HpOHO3I/IH11 CTOCOBHO KOPUTYBAHHSA NOKTPUHAJIbHUX Ta 3aKOHOAABYUX
MiIXOAIB Y KOMEHTOBaHil cepi.

Knrouosi crosa: nabyBanbHa TaBHICTb, JOOPOCOBICHICTH 3aBOJIOJIIHHS MaliHOM.

I'yiipan I1.JI. IPUOBPETEHUE ITIPABA COBCTBEHHOCTH IO NPUOBPETATEJIBHOM JAB-
HOCTHU U ET'O OTJIMYME OT NNOJYYEHUSA COBCTBEHHOCTMU INPU NIOKYIIKE UMYILECTBA
Y HEITIOJITHOMOYHOI'O OTUYXJATEJISA

B 510l pabore mpoBeneHO HCCIENOBAHUE CYIIHOCTH U COAEpKaHMs MATepUalbHOTO IpaBa Ha BIAJCHUE
qy)KUM HMYIICCTBOM B TE€UCHHE NMPUOOPETATEIHFHOM NaBHOCTH. [IpoBeeH CpaBHUTEIBHBIA aHAIH3 YKPAHHCKOTO
1 3apyOeKHOTO 3aKOHOJATENBLCTBA B JAHHON cepe MPaBOBOTO PETyIMpOBaHUs. M3ydeHa CTpyKTypa MpaBOBOTO
MeXaHHU3Ma U CofepkaHue (haKTOpoB, ONPENENSIOMUX MPOU3BOJUTENBHOCTh JAHHOTO MHCTUTYTa. OmpeeseHbl
pasiauyus B IPABOBOM PEryJUPOBAHUU NPUOOPETEHHs COOCTBEHHOCTH IO JABHOCTH BIAACHHUS U IONYyYEHHUH
mpaBa COOCTBEHHOCTH B PE3yJbTaTe MOKYIKH HMMYIIECTBA Yy HEMOJHOMOYHOTO OT4ykmarens. lIpemocraBieHb
MIPEATIOKEHHS TI0 KOPPEKTUPOBKE TOKTPHHAIBHBIX 1 3aKOHOJATEJIFHBIX MOIX0JI0B B KOMMEHTHPYEMOit cepe.

Kniouegvie cnosa: npuodbperarenbHas JaBHOCTh, J0OPOCOBECTHOCTh 3aBIAJICHUS] UMYIIIECTBOM.

Guyvan P.D. ACQUISITION OF OWNERSHIP RIGHTS BY ACQUISITIVE PRESCRIPTION
AND ITS DIFFERENCE FROM THE ACQUISITION OF PROPERTY WHEN BUYING PROPERTY
FROM AN UNAUTHORIZED ALIENATOR

In this work, the essence and content of the material right to own another’s property within the period of
acquisitive prescription has been investigated. The grounds and the procedure for acquiring property on another’s
property as a result of its long, open and continuous use as a bona fide purchaser, as well as by a person who did not
return property after the end of the contractual use period, have been analyzed. A comparative analysis of Ukrainian
and foreign legislation in this area of legal regulation is carried out. In the current version of Ukrainian civil law, this
institution is somewhat different in content from legal constructions that ensured the achievement of the same result
in other states. In this respect, using the experience of individual countries, it was proposed at the legislative level
to consider in detail the issue of introducing a mechanism for acquiring property into ownership after the possession
of possession for unfair purchasers, by establishing for them an elongated period of acquisitive prescription. The
question of the possibility to become owner of ownerless property in case of its long retention is investigated. For
this, a comparative analysis of Ukrainian and foreign legislation was carried out. Appropriate recommendations
have been made to achieve the effectiveness and effectiveness of legal norms in this field.

The structure of the legal mechanism and the content of the factors determining the productivity of this institution are
studied. In particular, much attention is paid to the legal essence of such a factor as good faith - bona fides, which is one
of the important conditions for the long-time possession of another's property. Criticized scientific concept, according to
which the non-titular occupant during the whole period should be in a state of ignorance of the rights of another person,
who owns the property, violated by his ownership. With such an approach, if a person who has property for a certain
period of time, from some moment knows, to whom it belongs and the ownership of this property has not ceased, then he
becomes unfair and can not acquire the right by prescription of possession. and, according to this logic, from this moment
the flow of acquisitive prescription ceases. In fact, the situation where the owner during the entire purchasing period
did not know about the existence of the owner of the property is unlikely and not viable. The owner, say, of someone
else's immovable property can not remain in good faith throughout the entire purchasing period. After all, the right of
ownership by acquisitive prescription for immovable property is acquired by a court decision at the owner’s request.
Therefore, the decisive importance is attached not to bona fide possession, but to the bona fide occupation of things.

Proposals have been made to correct doctrinal and legislative approaches in the commented field.

Key words: acquisitive prescription, conscientiousness of possession of property.
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