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CONSTITUTIONAL CONTROL AS A TYPE OF STATE CONTROL

Introduction. The main condition for the manifesta-
tion of democracy is real democracy, that is, the power
of people, which they realize in their own interests. It is
clear that power arises simultaneously with the emergence
of human society and accompanies the entire history
of its evolution. Such “vitality” of power is determined
by its objective social nature. The practical purpose is to
organize and regulate the role of subordination and unity
of the human collective. The unity of will and subordina-
tion becomes possible in the case of control.

Inmodern legal science there are various points of view
regarding the understanding of the list and types of meth-
ods of control (state control and constitutional one as its
type — the subject of our article and that is why are more
interesting for us), characterized, as a rule, by the specific
nature of the directions of scientific research. In their man-
uscripts researchers bring different forms of control, iden-
tifying them with methods, directions, means, measures
and types of control. The current legislation of Ukraine
also identifies forms and methods of control (state control
as well), which may be various, depending on the subject,
the object, the purpose, the means of control applied.

In order to establish the design of state control
and constitutional one, as well, as for the possible elimi-
nation of disagreements not only in terminology but also
in approaches to the classification of their methods, first
of all, the content of the terms «state control» and «consti-
tutional control» must be described [1, p. 171].

1. Control as a social phenomenon

As noted above, control is a product of power rela-
tions. Any power and control are social phenomena, since
they are manifested in the field of human activity, but not
any social power and control — political, that is, state ones.
They become available at the stage of division of soci-
ety into antagonistic classes as the power of those who
are in power, the power of compulsion. Its organization
(i.e. state) economically dominant classes use to ensure
the political domination.

We believe that this interpretation of power and control
is a characteristic of society during the period of existence
of the state, despite the modern approaches of scientists
to the interpretation of power and control as: organizing,
creative force, which manifests itself in the organization
of management of social affairs in order to prevent arbitrar-
iness and disorder [2, p. 53]; a mechanism, through which
society and its groups ensure compliance with certain
restrictions, conditions, violation of which is detrimental to
the functioning of the social system [3, p. 222; 4, p. 1263].

Moreover, we emphasize that power and control are
an essential expression of the state and are implemented
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in relation to a certain population and, above all, within
certain territorial boundaries. The people and the state are
recognized as the only subject — a powerfully organized
people. However, it is possible to speak of the existence
of legislative, executive and judicial authorities as organi-
zationally defined state-power functions precisely in con-
nection with the division of power.

The constitution of any branch of power and the exer-
cise of its control will not be artificial and may be justified
only if it really corresponds to the content of the legislation
of the country, will create opportunities for the state bod-
ies to exercise their competence and influence the qual-
ity of government. Formal is the approach, «for which
the power is divided into components corresponding to
the system of state bodies, formed from one or another
(often subjective) reason» [5, p. 6].

As components of the state apparatus, the bodies cannot
have an interest different from the interests of the people and,
accordingly, the state. Between them and the state there is
no legal relationship, but such legal relations arise between
the state and individuals who hold positions in various state
bodies, in connection with the implementation by officials
of their powers [6, p. 215]. Through the system of its institutes
state exercises a controlling influence on the political system.
The state institutions, elected directly by the population or its
representatives, control all sectors of state, socio-economic
and cultural construction while exercising control.

Realization of state power and state control is a process
of realization of state bodies’ full powers. Such a proce-
dure involves the concentration of will, strength and legal
capacity of authorized subjects. Interdependence of subjec-
tive rights and full powers with governance can be reduced
to two factors — they are an external manifestation of power
(governance) and, at the same time, a form of limitation
of its manifestation; subjective rights and full powers may
be factors in the manifestation of power. In the named com-
munications, the constituent element is the will. It directs
and controls the processes of organization and concentra-
tion of domination, law and their manifestations [7, p. 21].

So, state control should be carried out by authorized
bodies, officials, civil servants within the limits of the cur-
rent legislation. It follows, in particular, Art. 19 of the Con-
stitution of Ukraine [8], according to which the state
authorities, local self-government bodies and their offi-
cials are obliged to act only on the basis, within the pow-
ers and in the manner, provided for by the Constitution
and laws of Ukraine [1, p. 171].

The Ukrainian sciences distinguish between the fol-
lowing types of state control: control in the sphere of exec-
utive power, parliamentary and judicial control [9, p. 138].



IIpuBaTHe Ta My0JaiuHe NPaBo

2. Constitutional control as a type of judicial control

Constitutional control is the activity of authorized
body — the Constitutional Court of Ukraine, which is aimed
at establishing factual data on the objects of this control in
order to determine their conformity (nonconformity) with
the legitimate evaluation criteria. This process involves
the use of an adequate response to the result of response
measures in a normalized order [10, p. 8]. That is, con-
stitutional control, as well as state one, is carried out by
the relevant state institution within the limits of competence,
defined by the legislation of the Ukrainian state [9, p. 138].

Under constitutional control in the state-legal literature
understand the monitoring of the compliance of controlled
subjects with the requirements, that they received from
the controlling subject [11, p. 221]; the analysis of the state
of execution of instructions, imposed on the relevant
institutes by regulatory requirements, on the objective
and reliable information about the situation in a certain
area of public life [12, p. 12; 13, p. 253].

The Constitutional Court of Ukraine is the only body
of constitutional control and constitutional jurisdiction
in Ukraine, which is one of the highest state bodies. Its
legal status is regulated by Section VIII of the Constitution
of Ukraine, entitled “Justice”. This body is not an element
of the system of courts of general jurisdiction, which deals
with disputes — cases of individual branches of law; may
not be an appeal or supervisory institute for courts of gen-
eral jurisdiction. The Constitutional Court reviews cases
on the rules of constitutional justice in accordance with
the Constitution, the Law “On the Constitutional Court
of Ukraine” [14] and the Rules of Procedure, approved by
the Court itself [15; 16, p. 15].

The main purpose of the constitutional control body is
to ensure the rule of the Constitution throughout the coun-
try’s legal space. The specialized body of constitutional
jurisdiction is the essence of the idea of a control authority
with all its necessary attributes; its activity is controlled
only by the force of the Basic Law. The very existence
of the Constitutional Court improves the principle of sep-
aration of powers in the system of checks and balances
[17, p. 84-85].

Constitutional control is a form of professional state
control, the highest among specialized forms of super-
visory activity. It applies both to the rule-making sphere
and to the law-enforcement activity of state bodies
[18, p. 10; 19, p. 151-152].

The powers of the Court include:

1) resolving issues regarding the compliance
of the Constitution of Ukraine (constitutionality) with
the laws of Ukraine and other legal acts of the Verkhovna
Rada of Ukraine, acts of the President of Ukraine, Cabinet
of Ministers of Ukraine, Verkhovna Rada of the Autono-
mous Republic of Crimea;

2) official interpretation of the Constitution of Ukraine;

3) providing conclusions on the compliance of the cur-
rent Constitution of Ukraine with the international treaties
of Ukraine or those that are submitted to the Verkhovna
Rada of Ukraine in order to consent to their binding;

4) providing conclusions on compliance with the Con-
stitution of Ukraine (constitutionality) of issues that are
proposed for referendum on a national initiative;
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5) providing a conclusion on the observance
of the constitutional procedure for investigation and con-
sideration of the case concerning the removal of the Presi-
dent of Ukraine from position in accordance with the pro-
cedure of impeachment within the limits specified by
Articles 111 and 151 of the Constitution of Ukraine;

6) providing a conclusion on the compliance
of the draft law on amending the Constitution of Ukraine
with the requirements of Articles 157 and 158 of the Con-
stitution of Ukraine;

7) providing a conclusion on the violation by the Ver-
khovna Rada of the Autonomous Republic of Crimea
of the Constitution of Ukraine or laws of Ukraine;

8) resolving issues regarding the compliance of the nor-
mative legal acts of the Verkhovna Rada of the Autono-
mous Republic of Crimea with the Constitution of Ukraine
and the laws of Ukraine;

9) resolving issues regarding the compliance
of the Constitution of Ukraine (constitutionality)
of the laws of Ukraine (their separate provisions) with
a constitutional complaint of a person who considers that
the law of Ukraine applied in the final judicial decision
in her case is contrary to the Constitution of Ukraine
(Art. 7 of the Law of Ukraine “On the Constitutional
Court of Ukraine”).

The list of functions of the domestic Constitutional
Court gives the impression of completeness. Conse-
quently, their implementation should realize control,
informational and normative tasks.

The Constitutional Court of Ukraine is interested in
establishing and continuation of the effective dialogue
with all state bodies since such cooperation contributes
to the improvement of mechanisms of securing human
rights and development of democratic values in Ukraine.
Professional cooperation and exchange of experience in
resolving the problems are especially important and nec-
essary now.

The activity of the control body should stabilize polit-
ical situations, resolving constitutional crises. We need to
point out the unique nature of the Constitutional Court
of Ukraine, which is not the subject of the political pro-
cess, but it does not stand aside these issues. It may influ-
ence the process only by exercising constitutional control
over acts related to this process.

One remember the Decision of the Constitutional
Court of Ukraine in the case upon the constitutional peti-
tion of 62 People’s Deputies of Ukraine regarding con-
formity to the Constitution of Ukraine (constitutionality)
of the Decree of the President of Ukraine “On Early Ter-
mination of Powers of the Verkhovna Rada of Ukraine
and the Appointment of Early Elections”. So, the Con-
stitutional Court of Ukraine had played an extraordinary
role in the 2019 parliamentary elections. The process
of adopting this decision was extremely difficult, because
the attention of the entire Ukrainian and international
community was focused on the consideration of this
case [20]. Despite the fact that the Constitutional Court
of Ukraine, when considering this case, was limited in
time, the judges understood the extraordinary social sig-
nificance of this issue, which imposed additional respon-
sibility on the Court.
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According to some statistical data, since 1998,
the Constitutional Court of Ukraine has adopted about
20 decisions and provided 2 opinions on issues related
to the electoral process. For instance, on December 21,
2017, the Grand Chamber of the Constitutional Court
of Ukraine adopted the Decision Ne 3-1/2017 in the case
upon the constitutional petition of 49 People’s Depu-
ties of Ukraine concerning the conformity to the Con-
stitution of Ukraine (constitutionality) of Articles 61.9,
105.3 of the Law of Ukraine “On Election of the People’s
Deputies of Ukraine”, paragraph 3 of Chapter II “Final
and Transitional Provisions” of the Law of Ukraine
“On Amendments to the Law of Ukraine “On Election
of the People’s Deputies of Ukraine” regarding the exclu-
sion of candidates for People’s Deputies of Ukraine from
election party list in the multi-member constituency»
(the case on the exclusion of candidates for People’s Dep-
uties of Ukraine from election party list in the multi-mem-
ber constituency) [21].

Today numerous challenges faced by the consti-
tutional jurisdiction body, in particular, with regard to
the protection of population in the context of the pro-
visions for national security and observance of the bal-
ance of individual interests on the one hand, and those
of the state on the other are identified. Besides that,
the national security protection is topical for the constitu-
tional jurisdiction authority in our country, and primarily
for those having been affected by forcible interference
to this or that extent. Proceeding from the difficult situ-
ation that emerged in the state back in 2014, Ukraine has
been observing the principle of humanism and ensuring
the protection of human rights, and this was highly appre-
ciated by the European institutions [22].

However, problems in state-building space make
clear the intention of some high state bodies (the presi-
dent or the parliament, for instance) to increase state
control over controlled subjects and tighten the proce-
dure, defined the mechanism for maintaining state con-
trol in the sphere of constitution protection. Today
some of the political elites emphasize the inertia of state
and constitutional control, which is, according them,
one of the real cause of hazard for the national security
and state control service.

References. Based on the vector of the modern state
building in Ukraine and its results, we argue that often such
constitutional control is characterized by political forces
only as political fiction which is not aimed at achieving
fundamental changes in the structure of the political sys-
tem. The inertia of state and constitutional control, which
is one of the real cause of hazard for the national security
and state control service, is emphasized. The Constitu-
tional Court, according to some of the political elites, can
be involved in decisions making on the basis of political
expediency, which contradicts the concept of independent
constitutional control.

Despite these theses, we claim that constitutional con-
trol is a form of professional state control, the highest
among specialized forms of supervisory activity. It applies
both to the rule-making sphere and to the law-enforcement
activity of state bodies. The specialized body of constitu-
tional jurisdiction is the essence of the idea of a control
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authority with all its necessary attributes; its activity is
controlled only by the force of the Basic Law.
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CnoBebka LE. KOHCTUTYIIMHUMA KOHTPOJIb SIK BUJI JEPYKABHOT'O KOHTPOJIIO

VY cTarTi JOCTIHKEHO COIlialIbHy MPUPOJTY ISPKABHOTO 1 KOHCTHTYIIHHOTO KOHTpOIIK0. HaromomeHo, 1mo Oyib-
sSIKa BIIAJIa 1 KOHTPOJIb € COLiaTbHUMH SIBUIIAMH, OCKITBKH IPOSBIAIOTHCS y cepi TiSIBHOCTI JIIOeH, ane He Oyab-
SIKi coIfiaJibHA BIIaja 1 KOHTPOJIb — MOJITHYHI, TOOTO JI€pKaBHi.

AKIIGHTOBaHO yBary Ha ToMy, [0 peajti3alis Aep>KaBHO1 BIaJM Ta AePKaBHOTO KOHTPOJIIO — LIe POIIeC peai3amii
MIOBHOBAXCHb JICPXKABHUX opraHiB. Taka mpoueaypa mependadae KOHICHTPAIIO BOJI, CHJIM Ta FOPUIAXYHUX
MOXKITUBOCTEH YITOBHOBaKEHUX Cy0’ €KTIB.

Po3pi3HsOTE BUIK JIepKABHOTO KOHTPOIIIO: KOHTPOIb y cepl BUKOHABYOI BIIaJlv, TAPIIAMEHTCHKHUH 1 CYIOBHIMA
KOHTPOJIb. KOHCTUTYIIMHNN KOHTPOIb € OCOOIUBUM BHJIOM CYIOBOTO 1, BIJITIOBIJTHO, IEPKAaBHOTO KOHTPOITIO.

[linkpecneHo, IO TOMOBHUM CTPYKTYPHHM €JIEMEHTOM y CHCTEeMi OXOpoHM Ta 3axucty Konctutymii €
Konctutyniitauit Cyn Ykpainu — eAnHHNA OpraH KOHCTUTYIIHHOTO KOHTPOMIO 1 KOHCTHUTYLINHHOI IOPUCAUKIIT B
VYkpaiHi, skuii 32 GaKTHYHUM CTATyCOM € OJHHM 3 BHIIHX CP)KABHUX OPraHiB.

Po3’sicHeHO, 10 KOHCTUTYIIHHUIA KOHTPOJIb 31HCHIOEThCS Yy GOpPMI HAIVIsMy 3a BignoBimHicTIO KoHCTHTYIIT
YKpaiHu paBOBHUX aKTiB, BIAMOBIIHUX MIXKHAPOIHHX JJOTOBOPIB; Y POpMI HAIVISTY 32 JOTPUMAHHIM KOHCTHTYIIIHHUX
nporienyp (po3misl, yXBaJieHHs Ta HaOpaHHS YHHHOCTI TIPABOBUMH aKTaMH, PO3CIiAyBaHHS 1 pO3IIIS]] CIIPaBH IPO
ycyHeHHs [lpesunenta Ykpainu 3 mocTta B MOPSIKY iMIIIMEHTY); ¥ opmi odimiitHoro Tmymauenns Koncturytii
VYkpaiHnu Ta 3aKoHIB YKpaiHH, a TAaKOXK y (hopMi HamISAY 3a BiIMOBIAHICTIO 3aKOHOTIPOEKTIB PO BHECEHHS 3MiH 710
OcHoBHoro 3akoHy BuUMoram crareit 157 i 158 Koncturyuii Ykpainu.

[lincymoBaHoO, 10 CHOCTEPIra€ThCs MEBHA 1HEPIisl KOHCTUTYLIHHOTO KOHTPOJIIO, B YOMY KPHUETHCS 3arpo3a JUis
HALlOHAJILHOI OE3IEKH.

Knrouoei cnosa: Koncruryniiauii Cyn, napiaMeHT, CyZI0BUN KOHTPOJIb, ICPKaBHUN KOHTPOJIb, KOHCTUTYIIHHAN
KOHTPOJIb.

Slovska I.Ye. CONSTITUTIONAL CONTROL AS A TYPE OF STATE CONTROL

The article examines the social nature of state and constitutional control. It is stressed that any power and control
are social phenomena, since they are manifested in the field of human activity, but not any social power and control
— political, that is, state ones. They become available at the stage of division of society into antagonistic classes as
the power of those who are in power, the power of compulsion.

It is emphasized that power and control are an essential expression of the state and are implemented in relation
to a certain population and, above all, within certain territorial boundaries.

The article highlights that the realization of state power and state control is a process of realization of state
bodies’ full powers. Such a procedure involves the concentration of will, strength and legal capacity of authorized
subjects.

Distinguish types of state control: control in the field of executive power, parliamentary and judicial control.
Constitutional control is a special type of judicial and, accordingly, state control. Constitutional control is the activity
of authorized body — the Constitutional Court of Ukraine, which is aimed at establishing factual data on the objects
of this control in order to determine their conformity (nonconformity) with the legitimate evaluation criteria.

It is emphasized that the Constitutional Court of Ukraine is the only body of constitutional control and
constitutional jurisdiction in Ukraine, which is one of the highest state bodies. This institute is not an element of the
system of courts of general jurisdiction, which deals with disputes — cases of individual branches of law; may not
be an appeal or supervisory institute for courts of general jurisdiction. The Constitutional Court reviews cases on
the rules of constitutional justice.

It is explained that constitutional control is carried out by the Court in the form of supervision over compliance
with the Constitution of Ukraine by legal acts, corresponding international treaties; in the form of monitoring
the observance of constitutional procedures (review, approval and entry into force of legal acts, investigation and
consideration of the case of removal of the President of Ukraine from position in the order of impeachment); in the
form of an official interpretation of the Constitution of Ukraine and the laws of Ukraine, as well as in the form of
monitoring the compliance of the draft laws on amendments to the Basic Law to the requirements of Articles 157
and 158 of the Constitution of Ukraine. Consequently, the Constitutional Court carries out the role of an independent
arbitrator in the system of power.

Summed up, that according to some of the political elites there is an inertia of state and constitutional control,
which is one of the real cause of hazard for the the national security and state control service. Often such constitutional
control is not aimed at achieving fundamental changes in the structure of the political system.

Key words: Constitutional Court, parliament, judicial control, state control, constitutional control.
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