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3AXHUCT IIPAB, 1O 3ABE3IIEUYYIOTHh HPUPOJHY BIJOCOBJIEHICTD
®I3UYHOI OCOBU B YMOBAX €BPOIHTEIPAIIII

IMocranoBka mpodiaemu. OcoOucte HeMaiiHOBe
npaBo (i3UYHUX 0Ci0 CNiJ PO3YMITH SIK CyO’€KTHBHE
LUBIJIBHE MPABO, SKE 32 CBOIM 3MICTOM TiCHO Ta HEPO3-
PHUBHO TIOB’s13aHE 3 0CO0OI0-HOCIEM, HE Ma€ €KOHOMIY-
HOI MPHUPOAN MOXO/PKEHHS Ta CKOHOMIYHOIO 3MICTY, a
TAaKOX CIIPsIMOBaHE Ha 3a70BOJIeHHS (izuuHux (6io-
JIOTIYHUX), TYXOBHHUX, MOPAIbHUX, KYJIBTYPHUX, COIIi-
AIBHMX YH IHIIMX HeMaTeplabHUX MoTped (1HTepecy),
00’€KTOM SIKOTO € 0COOHMCTE HEMaifHOBE Onaro.

Oco0ucti HemMalHOBI mpaBa, MmO 3a0e3MeYyITh
MpUpOHE iCHYBaHHS (i3udHOi 0CcOOM € HEeBiAIINb-
HUMH, a0COJIFOTHUMH TIPaBaMH, sIK1 HallekKaTh KOXKHIN
0e3 BUHATKY (i3nuHiii 0co0i Ta BiAMOBITHO 10 HOPM
YUHHOTO IIMBIJIEHOTO 3aKOHOAABCTBA ITiIATal0Th 3aXH-
cTy 3 Ooky gepkaBu. Taki mpaBa MarOTh BUKJIIOYHO
HeMaTepialbHUN XapaKTep, BUHUKAIOTh 3 HAPOIIKCHHS
Ta MPUIHHIIOTHCS 31 CMEPTIO OCOOM.

Jo ocobuctux HEeMalHOBUX IIpaB, IO 3a0e3Medy-
0Th TnpuponHe (¢izionoriune) iCHYBaHHS (i3UIHOT
0COOM BIJTHOCATB: MpaBa, 110 3a0e3NeUyTh MPUPOIHY
LITICHICTh (PI3WYHOT 0COOM (MpaBO HAa KUTTA, NIPABO
Ha 3JI0pOB’s); TIpaBa, MO 3a0e3Ieuy0Th BiJITBOPIOBA-
HicTh (Pi3UYHOT 0cOOU (PENPOIYKTHBHI MpaBa); Mpasa,
10 3a0e3Meuy0Th MPUPOIHY BiIOCOOIEHICTh Pi3UYHOT
ocobu (mpaBo Ha cBoOOIY (CBOOOILY IPUPOAHOTO iCHY-
BaHHsI), IPABO HA 0COOUCTY HEAOTOPKAHICTh, IPABO Ha
ocobucty Oesreky). [Hi )k 0coOUCTI HeMaliHOBI IIpaBa
¢hiznuHuX 0Ci0 abo K BKIIFOYAOTHCS 10 3MICTy BKa3a-
HUX TIpaB a00 X BUCTYNAIOTh TapaHTIAMH iX 3Jiic-
HEHHS UM 3aXHCTY.

B cyuacHmx ymoBax 3acTOCYBaHHS Ha MpPaKTHII
SK HOPM HAIlOHAJIBHOTO, TaK i MDKHAPOIHOTO 3aKO-
HOJIAaBCTBA IMPH 3aXUCTI MpaBa Ha CBOOOIY, OCOOUCTY
HEJIOTOPKaHICTh Ta 0COOUCTY Oe3MeKy, Ha HaIly AYMKY,
noTpedye TOCIHIKeHHS 3a3Ha4eHNX MTUTaHb, 0 1aCTh
3MOTY BUSIBUTH MPOOJIEMH Ta 3HANTU IUISIXU X MMOI0-
JIAaHHS B YMOBAaX €BPOIHTErpaliifHUX MPOIECiB.

AHai3 OCHOBHHX /JIOCHiKeHb 1 myOmikamiii.
Ocobucti HEeMaltHOBI TpaBa (B TOMY YHCII # IpaBa,
0 3a0e3Meuy0Th MPUPOIHY BiIOCOOIEHICTh PI3UIHOT
0Cco0M) OyJIH TPEIMETOM JIOCIIPKEHHS TAKUX CYYaCHUX
BUYCHHUX, siK C.b. Bynenia, O.M. Kanitenko, O. Koxanos-
ceka, JI.B. Kpacunpka, T.B. Jlicanua, B.I1. Tlamiroxk,
0.0. Tocukamok, P.O. Crepanuyk, [.B. Cnacubo-
®areeBa, B.I". llIBunka Ta inmii. BomHoyac akTyaabHUM
3aJUIIAIOTHCS MUTAHHS 3aXUCTY X IPaB, MO MOSIC-

30

HIOETBCSl JMHAMIYHICTIO PO3BHTKY CYyYacCHOT'O JKHUTT,
CTAHOBIICHHSI HOBUX CYCIIJIbHHAX BiJIHOCHH B IIPUBAT-
HIil cdepi, 0 ToTPeOYIOTh MPABOBOTO PETYIIOBAHHS.

MeTo cTATTi € aHaJi3 YKPaTHCHKOTO 3aKOHOJIaB-
CTBa Ta MIXXHAPOJHUX HOPM II0JI0 €(hEKTUBHOCTI 3aXH-
CTy O0COOMCTHX HEeMaifHOBHX HpaB (i3HUHUX 0Ci0, M0
3a0e3Me4yoTh MPUPOIHY BiIOCOOICHICTh (i3UIHOT
0co0HU 3 ypaxyBaHHSIM CYy4aCHUX BUKJIUKIB.

Bukaajx ocHoBHOro marepiajy. 3MicToM 0coOu-
CTUX HEMAaWHOBHX TPaB BiAMOBIAHO 10 CcT. 271 [{uBinb-
Horo kofekcy (mani — LK) Ykpainu [24] € MOXIUBICTH
¢i3u4HOT 0COOM BUTBHO, HA BIIACHUH PO3CYI BU3HAYATH
CBOIO TMOBEIHKY Yy cdepi CBOroO NMPUBATHOTO KHUTTS.
®DakTUYHO MOBa #Jie MPO CYKYIHICTh MOBHOBAXKECHD,
SIK1 BKITIOUAIOTh TIOBHOBA)KCHHSI: Ha BJIACH1 i1 (MOYKIIH-
BIiCTh 3/IIMCHIOBATH HOCIIO JIAaHOTO TIpaBa TICBHI Mepe/-
OayeHi 3aKOHOM AaKTHBHI JiSIHHSA, IO CHPSIMOBaHI Ha
peaizalito CBOro rnpasa); BUMararu MeBHHX il 3 00Ky
IHIMX 0ci0 (MOXIMBICTH [UIsl peajizallii CBOro mpasa
BHMAaraTu MeBHOI MOBEIIHKM Bij IHIIUX 0Ci0); BUMa-
raTtd 3aXHCTy CBOTO MOPYIICHOTO IpaBa (MOXKIHMBICTH
3acTOCYBaTH IependayeHi 3aKOHOM 3aco0M BILTUBY Ha
0co0y, sIka OPYIIMIIa, CTBOPIJIA 3arpo3y IMOPYIICHHS,
3armepedye, He BU3HAE UM 3allepedye BiIIOBIIHE MIPaBo).

Skmio x MoBa e npo mpapa, 10 3a0e3MeUyOTh
MIPUPOJHY BiJIOCOONIEHICTh (i3MYHOiI 0cOOH, TO 3Mic-
TOM TaKUX 0COOMCTHUX HEMAHOBUX TPaB € MOXKIIUBICTh
(hi3nuHOT 0cOOM BIIBHO, HA BIIACHUH PO3CY/ BU3HAYATH
CBOIO TMOBEJIHKY MO0 BJIACHOI CBOOOAM iCHYBaHHS,
0COOHMCTOT HENOTOPKAaHOCTI, Oe3neku. BkaziBka Ha Te,
1[0 ITOBEIIHKAa 0COOM € BIACHOO, TOOTO JIMIIE ii, Ia€
MOXKITUBICTD CTBEPIKYBATH, 10 Y BUITAIKY, KOJIH IIOBE-
JIIHKa 3yMOBIIOE€THCS 1HIIMMHM MOTHBAIIHHUMHU YHH-
HUKaMH (HACHIICTBOM, IMOTPO3010, OOMaHOM TOIID),
a00 x Oyne BUMHATHCS HE Ha BIACHHUH po3cyn ¢i3umy-
HOT 0co0OH (1111 BILTABOM HAPKOTUYHOTO, aJIKOTOJIBHOTO
YU 1HIIOTO CI’SIHIHHS TOIIO), TO TaKa MOBEJIIHKa MOXE
OyTH BU3HAHA HETIPaBOMIPHOIO Ta TaKOk, IO HE CKJIa-
JIa€ 3MICT 0COOMCTOr0 HEMAaHOBOTO MPaBa.

ITpoanamnizyemo Oinbll JETaJbHO KOXKHE 3 0COOH-
CTHX HEMAWHOBHX IpaB, IO 3a0€3MCUyIOTh MPUPOIHY
BijiocoOeHicTh (pi3nyHOi 0coou.

[IpaBo Ha cBOOOmy (CBOOOMY MPHPOIHOTO ICHY-
BaHHs) 3akpimieHe B cT. 288 IIK Vkpaiuu [24], sike
€ OIHUM 3 HaMOUIbII BaXJIMBUX OCOOUCTHX HEMAaii-
HOBHUX mpaB (izudHOi ocoOu. BaxumBicTh mpaBa Ha



IIpuBaTHe Ta My0JaiuHe NPaBo

CBOOOJTY IMiJIKPECITIOETHCS TAKOXK 1 THM, IO BOHO BiJI-
HaxXOJIUTh CBOE Miclle Takok 1 B cT. 29 KoHctutymii
VYkpainu [6], ct. 3 3aranbHO1 AeKiIapariii npas JOIUHA
[2], cT. 9 MIDXHApOAHOTO MAaKTy NPO TI'POMAASIHCHKI
Ta MOJIiITUYHI 1pasa [7], cT. 5 €Bponeiicbkol KOHBEHIIi1
PO 3aXMCT MpaB 1 OCHOBHHUX CBOOOJ JIFOAMHU (ami —
Kongenuii) [5] Tomo. 3 omisiay Ha Te, 0 JaHE IPaBO
pO3IISLIAETHCS AK MpaBo, sike 3abe3mnedye Bimocobie-
HICTh (i3UMYHOT 0COOH (K IUBLIBHE MPaBO), TO OLIBII
TOYHOIO € HOTO Ha3Ba: MPaBO Ha CBOOOAY MPUPOIHOTO
ICHYBaHHS, IO OUIBII TOYHO BHJAUISE HOTO 0COOIH-
BICTB, MiCII¢ B 3arallbHili CTPYKTYpi, IPUBATHOIIPABO-
BHI XapakTep.

o rapanTiii peanizaiii mpaBa Ha cBOOOIY 3aKOHO-
JlaBelb BITHOCHUTH 3a00poHy Oynb-siki dopMmu ¢iznd-
HOTO YM TICHXIYHOTO THCKY Ha (pi3UuHy 0CO0y, BTATY-
BaHHA 11 10 BXKUBAHHS CIIUPTHUX HAMOIB, HAPKOTUYHUX
Ta MCUXOTPONHMUX 3ac00iB, BUMHEHHS 1HIIUX Aill, 110
MOPYILIYIOTh [IPaBO Ha CBOOOY.

HK VYkpainu He BU3HauYa€ KOHKPETHHUX ITOBHOBa-
JKCHB, SIKi BKJIIOYAIOTHCS y 3MICT JaHOTO IpaBa, a Ie
03Havae, 110 JIFOJMHA Ma€ MMPaBO BUMHATH BCi He 3a00-
POHEHI 3aKOHOM JIii, SIKi CIPSMOBaHI Ha 3IiHCHEHHS
IOTO OCOOMCTOTO HEeMalHOBOTO TMpaBa. BojHouac
MpaBO Ha CBOOOJY CKIIAJA€ThCS 3 HU3KH CIICMEHTIB,
JIO CKJIaJy SIKHX BXOJSTh MOBHOBaXXCHHS IOJI0 BOJIO-
JiHHA CBOOOAOIO MPUPOJHOTO iCHYBAaHHS Ta MOBHOBA-
JKEHHsI 3 BHKOpUCTaHHS 1i€i cBoOoau. OnmHak, mpaBo
Ha cBOOOJIy HE € 3aKPIIICHOI0 3aKOHOM BCE03BOJICHI-
CTIO, BOHO Mae rnependadeHi 3aKOHOM MeXi, OCKIIbKHI
HEKOHTPOJhOBAaHA CBOOOMA JIOIMHUA MOXE IEePEpOCTU
y cBaBiurt. CaMe TOMy B OKpEMHUX BHUIAIKaX MPaBo Ha
cBO0OOIy MOXKE OyTH 0OMEXKEeHE Ha 3aKOHHHX TT1JIcTaBax
(3aTpuMaHHs Gi3UnyHOI 0cO0H, 1 apenT 4u TpUMaHHSI
i BapTOIO, 32 YMOBH, III0 BOHM BYMHEHI Ha MiCTaBax
Ta B TIOPAJKY, IO NiepeadadeHnii YMHHUM 3aKOHOJIaB-
CTBOM; IIPUMYCOBA TocCHiTami3anis ¢piznanoi ocodbu 1o
MCUXIaTPUYHOTO 3aKJIaTy TOIIO).

LikaBUM B JaHOMY KOHTEKCTi € MPaKTHYHHHA KeWuc:
«MaxkapeHko npoTH YKpaiHW», B CYAOBOMY aKTi 3a3Ha-
YeHO, IO 3aTPUMaHHsS 3asBHHUKA Oe3 pIlIeHHsS CYLY,
a TaKoK HEOOTPYHTOBAHO TPHBAJC TPUMAHHS 3asB-
HUKA TI1JT BApPTOIO MPHU3BEIIO JI0 MopymieHHs KoHBeHI
(ct. 5 KonBentii, 3asBa Ne 622/11, By 30 ciuns 2018 p.).

3asBHUK, oOiliMatoun mocany [omosu JlepkaBHOI
MUTHOI cITy)kOM YKpaiHu, BiJIOBIIHO IO JOCATHEHHX
MiX Jiep>KaBaMH JOMOBJICHOCTEH, 0(hOPMHB MTPUPOAHUI
ra3 B 00cs3i 11 miapa ky0. M, ogHaK 3rofoM ApOiTpax-
Hu#t iHcTUTYT ToproBoi manatu M. CTOKrosibMa Ipu-
WHSB pillIEHHs 1010 HE3aKOHHO1 eKCIIpoIIpialii JaHoro
o0cATYy IPUPOAHOTO ra3y 1 npoTu 3asBHUKA OYyiI0 MOpy-
[ICHO KPUMIHAJIbHY CIIPaBy 3 MOTHUBIB HOro mpHYeT-
HOCTI /IO 3TaJlaHuX Ta30BHX OMeparii. 3asBHUKA 0yI0
JIOTIUTAHO YXKe K CBIJIKa, & HACTYITHOTO JHS — SIK ITiJI-
O3PIOBAHOTO, JI¢ BiH BUCIIOBUB Oa)KaHHS JTOTIOMAraT
cminctBy. HactymHoro mHs paiioHHUE cyn oOpaB 3asB-
HUKY 3aHO0DKHHUH 3axif y BUIIAML B3ATTSA HiA BapTy
CTPOKOM Ha 2 MicAlli 3 MOTHBIB TSKKOCTI 3JI0YHHY,
y BUMHEHHI SIKOTO Mil03pPIOBaBCS 3asBHUK; MTOTEHIIIH-
HOTO TEPEIIKOKAHHS CIIJICTBY Ta BIUIUBY Ha CBIIKIB
(3 omIsily Ha KOJUILHIO BUCOKY mocany). Ockap:KeHHs
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3asBHUKOM B3STTS HOTrO Tij BapTy Ta ameisiiiHui,
1 KacauiHui cy/ 3aIuIImiIn 0e3 3aJJOBOJICHHS. 3roioM
CTPOK TPHMAaHHS IiJl BapTOO OYyIIO MPOJOBXKEHO IIE
JIeKiJIbKa pa3iB. | juime micist Toro, sk paloOHHUN CyI
nepeaan cripany 1o [eHepatpHOI TpoKypaTypu (Ha TOH
gac Oyiio mopyiieHo crpaBy npotu 0. Tumomenko 3a
AHAJOTIYHUX OOCTaBWH), ameNAMiMHUN CyJ 3BIJILHUB
3asiBHUKA 3-TiJ] BapTH MiJ MAMHCKY TPO HEBHUi3I, a
palloHHU# CcyJl BU3HAB MOTO BUHHUM 32 OOBHHYBAa4Y€H-
HSIM Ta 3aCyJUB 70 YOTHPHOX POKiB M030aBIEHHS BOJi
31 3BUIbHEHHSIM Bij BiOyBaHHA mokapaHHsa. Yepes aBa
pokH 3asBHUKA BU3HAHO TAKUM, 1[0 HE MaB CyAHUMOCTI.

€CIII narojocuB, IO 3aTpUMaHHA ocoOu 06e3
HAJIE)KHOTO JJOKYMEHTAJIHHOTO 0(pOpMIIEHHS, IO i OyI10
3MIHCHEHO 1010 3asBHUKA, MOPYINye QYHIaMEHTAIbHI
rapanTii ctarti 5 KonBeHmii Ta € i1 Haiicepio3HIIMIM
MOpYIMIEHHSIM. 3 ONISAAy Ha BIJICYTHICTH MPOTOKOIY
IIO/I0 3aTpUMaHHs 3asBHHKA OiNbII SK Ha 3 TOIWHU
(Tricis mepuIoro AOMMTY K CBiJKa Ta MEpes MOpYIICH-
HsAM KpuMiHanbHO1 cnpaBu), €CILJI BcTaHOBHB TOPY-
menHs ctarti 5 § 1 Konsenii.

Takox €CIIJI BcTaHOBUB MOPYLIEHHS CTaTTi 5
§ 1 KoHBeHIlii y 3B’s3Ky 3 3aTpUMaHHSAM 3asBHHKA
TICJIsl JIOTUTY SK TiJ03PIOBAHOTO Ha IiJCTaBi MoOCTa-
HOBH CIIIJTYOTO CY/Ii, & HE BMOTHBOBAHOTO DIllICHHS
cyny [4].

Ille onmHi€l0 TiJCTaBOIO OOMEXKEHHS CBOOOIU
JMIONMHU € BHU3HAHHA ii MCUXIYHO XBOPOK Ta TOMi-
IICHHS B CIEeLiaTbHUN JTiKyBaJbHUHN 3aKnaj. 30Kkpema,
aHam3 1. «e» 4. 1 cr. 5 KoHBeHwii Jae MOXIUBICTH
3poouTH BUCHOBOK, 110 €CILJI He mae oqHO3HAYHOTO
BU3HAYCHHS MOHATTS IICUXIYHO XBOPHUI» HA Tidl mil-
CTaBi, M0 3HAYCHHS IIHOTO TEPMiHA MOCTIHHO 3MiHIO-
eThes [15], omHak BKa3ye Ha HEOOXITHICTh 00’ €EKTUBHUX
JTAaHUX MEIUYHOI €KCIIEPTU3H PO TE, 110 B 3a3HAYCHUI
4ac y JIOIUHU € TICUXIYHUNA po3iaj (M0 He HaJeKUTh
o exkctpeHux BumajikiB) [20]. TakuM 4MHOM, B3STTS
mig BapTy 0€3 MONEepeIHBOrO MPOBEACHHS MEIHIHOTO
OISy € IOPYUICHHSIM CT. 5 (1. «e» 4. 1), HaBiTh AKIIO
METOI0 3aTPUMAaHHSA € TPOBEICHHS TAKOTO OIJISLY.

3 MeTow 3axHucTy mpaB ocid Ta 3a0e3nedeHHs
JoTpuMaHHs 3a3HadeHoi Hopmu, €CILJI BcTaHOBUB
HU3KY MPOLEAYPHUX TapaHTid 11070 3aCTOCYBaHHS II.
«e» 4. 1 cT. 5, a came: mo30aBieHHs OyIb-KOro cBOOO U
MOKE B1IOyBaTHUCS TUTBKU B MEKaX BCTAHOBJICHOI 3aK0-
HOM MpOIEeaYypH W He Moke Oyt cBaBibHMM. lllomo
CTaHy «ICHXIYHOTO 3aXBOPIOBAHHS» I TAPAHTIs O3HA-
4ae, MO B JIFOJMHHA MIOBUHHO OYTH J1arHOCTOBAHO IICH-
Xi4HE 3aXBOPIOBAHHS, JUIS JTIKYBaHHS SIKOTO B3SITTS i€l
0co0H miJ BapTy € HEOOX1THUM; y BUIAKy TaKOTO 103~
OaBiieHHs1 CBOOO/IM MOBHHHA OyTH HEraifHO MpoBe/eHa
1 3roOM MEPIOAWYHO MPOBOAMTHCA TEpeBipKa 3aKOH-
HOCT1 TPUMAaHH4 MiJ] BapTOIO 3 IOTPUMAHHIM yCiX Mpo-
[ECYaIbHUX rapaHTii, YCTAHOBICHUX 3aKOHOM; IPUCY-
JUKEHHSI KOMIICHCAIIT 32 TIOPYIICHHS IIpaBa JIIOMUHHI Ha
0CcOOHUCTY CBOOO/TY BIIMOBIAHO 110 1. «e» 4. 1 cT. 5 KoH-
BeHMii [14; 16; 18].

Takox Ha TPAKTHUII MOXKYTh MaTH MICIIe TaKi Opy-
IICHHS, SIK: TOMIIIEHHS JIFOUHH Ha CTaIliOHap Ha HEBU-
3HAQUEHWH TEPMiH 3a CTAHOM IICHXIYHOTO 3JI0pOB’f,
ofHaK 0Oe3 MPOBEJIEHHS MEJUYHOTO OOCTEKEHHS; HE
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iHhOpMYyBaHHS 0Ci0, SKHUX YTPHUMYIOTh y 3aKpUTOMY
CTaIlloHapi, po iXHE TPaBO 3BEPHYTHUCS IO Cydy 3i
CKaproro Ha He3aKOHHICTh IXHBOI MPUMYCOBOI TOCIIITa-
nmizarii Ta iH.

[Ile oguuM 3 0coOMCTMX HEMAWHOBHX TpaB, IIO
3a0e3neuyloTh  BiocoOneHicTh  (izmuHOi  0coOu
€ TpaBO Ha OCOOHMCTY HEIOTOPKAHHICTh (i3UUHOT
ocobu, ske 3akpimiene y ct. 29 Koncrutyuii Ykpainu
[6], ct. 3 3arampHOI Aekmapamii mpaB JOAHHU [2],
cT. 5 KoHBeHIIii Mpo 3aXUCT mpaB i OCHOBHUX CBOOO/
monuHu [5], cT. 9 MiXKHapOAHOTO MakTy Mpo rpoma-
JTHCBKI Ta nojiThyHi npaBa [7] Ta ct. 289 11K Ykpa-
TaH [24]. BaXmuBIiCTh IBOTO MTPaBa 3yMOBJICHO THM, 110
BOHO BiJHECEHE [0 BHUIIUX COIIaIbHUX IIHHOCTEH, 110
MAaroTh BIATOBIAHUI MPIOPUTET, B TOMY YHCIi H po3y-
MiHHI TpPaBOBOrO 3a0e3MEeYeHHs Ta 3axXUCTy Mepen
IHIITUMHA I{IHHOCTSIMH.

[IpaBo Ha 0COOMCTY HEAOTOPKAHHICTH (i3UYHOI
0CO0M € LIMBUIBHUM CY0’€KTUBHUM OCOOMCTHM HEMak-
HOBHM TIPaBOM, SKE CIpPSIMOBAaHE Ha 3a0C3MECUCHHS
HEJAOTOPKAHHOCTI  (i3WyHOi (TUIECHOT), TCHXIYHOI
Ta MOPAJbHOI MUIICHOCTI (hi3MYHOI 0COOM Ta MiCTHUTh
MOXJIMBICTh BUKOPHCTOBYBaTH CBOE€ TUIO Ta HOro
YaCTUHM, Y MEXaxX, III0 BCTAHOBIICHI 3aKOHOJABCTBOM,
HaJaBaTH JIO3BUT YW 3a00pOHSATH BTPY4YaHHsS 3 OOKY
iHIMX 0ci6 y mpouec GopMyBaHHS BIACHOI TyIICBHOT
oprasizarii Ta CHCTEMHU MOPAJILHUX IIHHOCTEH 1 YCTOIB,
a TaKOYK BUMarary BiJl yCiX Ta KO>)KHOTO He IOpYIIyBaTH
i€l miricHoCTi (i3UYHOT 0CO0U SIK €IMHOTO O10TICHXO-
COLIIAJIBHOTO OPraHi3My Ta BUKOPUCTOBYBAaTH 3aXOIU
3axXHCTy y pa3i TAKOro MOPYIICHHS.

HactynauM mpoaHamizyemMo mpaBo Ha Oe3IeKy.
Besneka JroquHM 3aiiMae  0COOMMBE MicIe Cepel
BHIIUX COIIaIbHUX I[IHHOCTEH, SKi MPOTOJIOIIYOThHCS
ct. 3 Komcrutymii VYkpaium. [loHsTTS «Oe3mexay
BH3HAYAETHCS K CTAH 3aXUIICHOCTI KUTTEBO BaXKIIU-
BHX IHTEpeCiB 0CO0H, CYCIiIbCTBA 1 EPHKABH Bij 30B-
HIIMHBOT Ta BHYTPilIHBOI 3arpo3u [1]. Po3pizHsioTh
BHJIM O€3MeKH 3aJIeXHO Bia cepu iHTepeciB, sSKi BOHA
0o0cIiTyroBye: HaliOHaJdbHA, TMOJITHYHA, €KOHOMIYHA,
iHpopManiiiHa, FOpuANIHA, qeMorpadidHa, BiiChKOBa,
TEXHIYHa, EKOJIOTIUHA, JepHA, pajialliiiHa, TOXexKHa,
CaHITapHO-EMiIeMIONIOTIYHa,  MPOAOBOJIBYA  TOIIIO.
KoskeH 3 BHJIIB Oe3NeKH 3aKpIIICHUA Ha 3aKOHOJAB-
yoMy piBHI (30kpema: Korcruryis Ykpainu (ct. 3, 16,
17, 18) [6], Konekc nuBinbHOTO 3axUCTy YKpainu [3],
3akonu Ykpainu: [Ipo HamioHanbHy Oe3nexy Ykpa-
iau [11], [Ipo oXOopoHY HABKOJMIIHBOIO MPHUPOTHOIO
cepenoBuma Big 25 uepBHa 1991 p. [12], [Ipo Buxo-
pUCTaHHS AJ€pHO1 eHeprii Ta pagianiiiny Oesneky [9],
[Ipo sixicTe Ta Oe3neKy XapuyoBUX MPOIYKTIB 1 MPo-
noBoJIbu0i cupoBuHHU [13], TIpo 3abe3meyeHHs caHi-
TapHOTO Ta eIiIeMiuHOro 100po0yTy HaceiaeHHs [10]
TOIIIO).

BomHowac st mpHBAaTHONPABOBOTO  PO3YMIHHSA
BXJIMBHM € TIOHSTTS «OCOOUCTOI Oesneku (i3udHol
0co0M», a TAaKOK BIAIOBIZHOIO 0COOMCTOrO0 HEMAMHO-
Boro mpasa. I1ix ocobucroro 6e3nekoro (GizuuHOi 0co0H
HEOOXiTHO PO3YMITH CTaH 3aXUIIEHOCTI )KUTTEBO BaXK-
JMUBUX 1HTepeciB (i3uyHOi 0COOM BiA 30BHIIIHBOI
Ta BHYTPIIIHBOI 3arpo3u.
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[Tompu Te, 1110 0cOOMCTI HEMAKHHOBI TIpaBa € cy0’€K-
TUBHUMH IMBUIBHIMHU IIpaBaMU TPOMAJSH 1 BUpaxa-
I0Th peajibHy MOXIJIMBICTh 0COOM OyTH X HOCieM, IS
TOTrO, MO0 (Pi3WYHIM 0c001 BITUYTH ceOe MOBHOMIHHUM
YYaCHUKOM IMBUTLHUX BITHOCHH, OyTH HOCIEM 0COOH-
CTUX HEMaWHOBHX IpaB HeloCcTaTHho. Ocoba MoBHHHA
OyTH B 3M03i O€3MEPEIIKOAHO 3AIHCHIOBATH CBOI ITPaBa,
mo Moke OyTH 3abe3nedeHo yepe3 CHCTEMY TapaHTii
TaKOTO 3/11iICHEHHS, Ky MalOTh 3a0€3MEUNTH MOCaT0BI
Ta ciayx00BI 0COOM BYMHEHHS BiANOBIAHUX Aii (110
BuriuBae 3 4. 2 cT. 3 Koncrutyuii Ykpainu, Bigmo-
BiJIHO JIO SIKOi TOJIOBHUM OOOB’SI3KOM JI€P3KaBHU € yTBEp-
JOKCHHS 1 3a0e3MedeHHsT MpaB 1 CBOOOJ JIFOIUHH).
B maHOMYy KOHTEKCTi BaKJIMBHM € BCTAHOBJICHHS ITCB-
HOI TIpOLIeAypH, MPaBHI, SIKi IepeadadaroTh MOPSIOK
3a0e3MeYeHHS ITpaBa.

BucHoBku. OTxe, Hapa3i y BITYM3HSHOMY IIpa-
BOBOMY TIONI € HHM3Ka 3aKOHOJABYMX MPOTANNH, SKi
HEMOXJIMBO TMOJOJATH JUIIEe NUISIXOM (popMyBaHHS
CYZIOBOT IPAKTUKH, OCKIIBKU TYT BOHA Oy/ie He CTa01/Ib-
HO0. OCOOIHBO 1€ CTOCY€ETHCS BPETYIIOBaHHS MEBHUX
MUTaHb, 5IKI 0OMEKYIOTh IpaBa i cBOOOAN rpoMaITHUHA
Ha 3aKOHHHUX IiJCTaBax, aJpke MpaBO OCOOM Ha CBO-
60,1y Ta 0cOOMCTY HEJIOTOPKAHHICTh HE € A0COTIOTHUM.
BonHouac ocuHoBHI npunHnmnu, ski €CIIJI 3actoco-
BYE€ TIiJI 4ac po3MNsIy CIpaB, 1, HACAMIepel, PUHITUT
npe3yMIii ¢cBo0oau, 3akpimuieHo y cr. 5 KoHBeHIni.
[lepenik BUMAJAKIB 3aKOHHOTO T030aBJICHHS CBOOOIU
€ BHUYEPITHUM 1 JHIIe 1X By3bKe TIyMaueHHS JIa€ MOXK-
JUBICTh TapaHTYBaTH, IO HIKOTO HE Oyne CBaBIIBHO
no36asneHo cBoOoau. Tomy mo30aBieHHS CBOOOIU
3 MiJICTaB, SIKI He OXOIUTIOIOTHECA M. 1 ¢T. 5 KouBenii,
BEAYTh J0 MOPYLICHHS 3a3Ha4Y€HOi HOPMHU.

Y KoHTEKCTI mpoOneMu 1o30aBICHHS CBOOOIH
MAaroTh OyTH YiTKO BpETyJIbOBaHI YMOBH, 32 SIKUX JOMTYC-
Ka€eThCs 1T030aBICHHS CBOOON Ta TapaHTil, 0 MaIOTh
OyTH HaJaHI 3aTpUMaHHM OcCO00aM, aJKe TPUMaHHS
3asBHUKA ITiJ{ BAPTOIO HE MOXE OyTH «3aKOHHHM» IS
IiJIed OJTHOTO 3 MiAIMYHKTIB MyHKTY 1 cTarTi 5, 3 KOH-
KPETHUM BPaxyBaHHSIM MPOIECyaTbHUX TapaHTiil, sKi
320€3MevyIOTHCS HAIlIOHATBHOIO MTPABOBOIO CUCTEMOIO.
B taxkomy Bumaaxy €CIIJI Oyne 3’scoByBaty, uu Bij-
noBigac KonseHmii caM HallOHAJILHUN 3aKOH 1 YU Bif-
MOB1AAI0TH 1ii 3arajbHi NPUHIMIH, Ki CHOPMYIIbOBaH1
B HbOMY. UM BHIUIMBAIOTH 3 HBOTO, 30KpEMa, 3aralib-
HUH TIPUHIUI FOPUIUYHOT BUZHAUYCHOCTI, SKH, B TOMY
quCcyi, rnependadac «IKIiCTh 3aKOHY», BUMAararod Bil
3aKOHY BIJIMTOBIHOCTI IPUHITUITY BEPXOBEHCTBA TIpaBa.
ToMy HaIliOHATLHUI 3aKOH, SIKUM Iepea0adeHo MOXK-
JUBICTh TI030aBJICHHST CBOOOAM, Mae OyTH JOCTAaTHHO
JOCTYIIHUM, YiTKO C(HOPMYIHOBAaHHM 1 TepeadadyBa-
HUM Yy CBO€EMY 3aCTOCYBaHHI (3 METOI0 BUKIIOYCHHS
OyAb-SKOTO PU3UKY CBAaBLIIIA).
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Kypuno C.C. 3AXMUCT IIPAB, IO 3ABE3NEYYIOTb IIPUPOJHY BIAOCOBJEHICTb
®I3UMYHOI OCOBU B YMOBAX €BPOIHTET PAILIIT
VY cTarTi po3nIAAaloTECS MUTAHHS 3arajIbHOI XapaKTePUCTHKH 0COOMCTUX HEMaHOBHUX TIPaB, 110 3a0€3MeIyI0Th

TIPUPOIHY BIOCOOMCHICTB (hi3H4IHOT 0COOH (10 IKUX BITHECCHO: TpaBo Ha cB0OOY (CBOOOLY IPUPOLHOTO ICHYBAHHS),
TPaBO Ha OCOOUCTY HEOTOPKAHICTh, PABO Ha OCOOUCTY 6esnel<y) iX OCHOBHI O3HAKH Ta 3HAYCHHS B LMBLILHOMY
npaBi. BusHaueHo, 110 3MiCTOM TakMX OCOOMCTHX HEMaHHOBHX IPaB € MOXIIMBICTH (Di3MUHOT 0cOOM BiIbHO, HA
BJIACHUH PO3CYI BH3HAYATH CBOIO IMOBEMIHKY IIOAO BIIACHOI CBOOOIM ICHYBaHHS, OCOOMCTOI HETOTOPKAHOCTI,
Oe3neku. BxasiBka Ha Te, IO MOBEIHKA OCOOH € BIACHOO, TOOTO JIUIIIE i1, Ta€ MOXKITUBICTH CTBEP/IXKYBATH, 10 Y
BHITAJIKY, KOJIM ITOBE/IIHKA 3yMOBITFOETHCSI IHITUMH MOTHBAIlIHHUMH YHHHHKaMH (HACHIILCTBOM, ITIOTPO3010, 0OMaHOM
TOIII0), a00 *k Oy/ie BYUMHATHUCS HE HA BIACHUN po3cyn (i3ndHOT 0coOu (1111 BIVIMBOM HAPKOTHYHOTO, JIKOTOJIBHOTO
YM 1HIIOTO CI’SIHIHHS TOIO), TO TakKa MOBEAiHKa MOXKe OyTH BH3HAHA HEMPABOMIPHOIO Ta TaKOIO, IO HE CKIaJgae
3MiCT 0COOHUCTOr0 HEMAtHOBOTO MPaBa.

Bcranosneno, 1o mormpu cy0’ eKTHBHUH XapaKTep MpoaHaIi30BaHUX 0COOUCTHX HEMATHOBHX IPaB 1 BUPaKECHHS
peaNbHOT MOKITMBOCTI 0COOM OyTH 1X HOCIEM, JIJIsl TOTO, 00 (Pi3UUHINA 0C001 BTy TH ceOe TOBHOI[IHHUM YYaCHHUKOM
[UBIJIBHUX BIIHOCHH, OyTH HOCIEM OCOOMCTHX HEMaWHOBHX IpaB HemocTatHho. Ocoba moBHHHA OyTH B 3MO3i
0e3MeperKoaHO 3/1iHCHIOBATH CBOI ITpaBa, 0 MoXe OyTH 3a0e31eueHo Yepe3 CUCTEMY rapaHTiif TAKOTo 3iHCHeHHS,
SIKy MAroTh 3a0€3MEYUTH MOCAN0BI Ta CIIyK00BI 0COOM BUMHEHHS BIAMOBIMHHUX Jii (10 BUIUIMBAE 3 4. 2 CT. 3
Konctutymnii Ykpainu, BiIOBIHO 10 SKOi TOJIOBHUM OOOB’SI3KOM JIEPKABU € YTBEPKEHHsI 1 3a0€3MeUeHHsI ITpaB 1
cBOOO JIIOMHN). B 1aHOMy KOHTEKCTi BaXKJIMBUM € BCTAHOBIICHHS MIEBHOI IPOLIEAYPH, IIPaBUIJI, SKi IIepe0adaroTh
MOPSIIOK 3a0e3TeUeHHsI ITpaBa.

3 omsiLy Ha Te, MO €BPONEHCHKUIA MUIAX HAIIOI JepXKaBH BHUMarae Cepio3HUX 3yCHIIb IOJO0 PePOpMyBaHHS
YKpaiHCBKOi TPaBOBOi CHCTEMH Yy HampsiMi 3a0e3MeUeHHs IpaB JIIOAMHHU, 3HAYHA yBara MpHUIUICHA NMHTAHHIM
BUBYCHHS MPaKTHKH, 30KpeMa IPOBEICHO aHaii3 pimeHb €Bponelicbkoro Cyay 3 1paB JHOAWHH B KOHTEKCTI
MOPYIIEHHS CTATTi 5.

Kniouogi cnosa: ocodbucTi HeMaltHOBI IpaBa, IIPaBO HA CBOOOY, IPaBO Ha 0COOKMCTY HEJOTOPKAHICTh, MPaBO Ha
0coOucTy Oe3meKy, 3aXUCT 0COONCTHX HEMaHHOBHUX IIPAaB.
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Zhurylo S.S. PROTECTION OF RIGHTS WHICH PROVIDE NATURAL RELIABILITY
OF A PHYSICIAN IN THE CONDITIONS OF EURO INTEGRATION

The article deals with the general characteristics of personal non-property rights, which ensure the natural
isolation of an individual, their main features and significance in civil law. The following rights are analyzed such
as: the right to freedom (freedom of natural habitation), the right to personal integrity, the right to personal safety.
It is determined that the content of such personal non-proprietary rights is the ability of an individual to freely, at
his own discretion, determine his behavior regarding his own freedom of existence, personal integrity, security. An
indication that a person’s behavior is his own, that is, only her, makes it possible to assert that in the case when the
behavior is caused by other motivational factors (violence, threat, deception, etc.), or will occur not at the discretion
of the individual (influenced alcoholic or other intoxication, etc.), then such behavior may be considered unlawful
and does not constitute the content of personal non-property rights.

Despite the fact that personal non-property rights are subjective civil rights of citizens and express the real
possibility of a person to be their carrier, in order for the individual to feel as a full-fledged participant in civil
relations, being a bearer of personal non-property rights is not enough. A person must be able to freely exercise his
rights, which can be secured through a system of guarantees of such exercise, which should ensure that officials and
officials act accordingly (as follows from part 2, Article 3 of the Constitution of Ukraine, according to which the
main duty state is the establishment and maintenance of human rights and freedoms). In this context, it is important
to establish a certain procedure, rules that provide for the provision of law.

Considering that the European path of our state requires serious efforts to reform the Ukrainian legal system in the
direction of ensuring human rights, much attention has been paid to the study of practice; in particular, the analysis of
decisions of the European Court of Human Rights in the context of violation of Article 5 has been carried out.

It is concluded that in the domestic legal field there are a number of legislative gaps that cannot be overcome
only through the formation of judicial practice, because here it will be unstable. This is especially true for resolving
certain issues that restrict the rights and freedoms of a citizen on legal grounds, since the right of a person to freedom
and personal integrity is not absolute. At the same time, the basic principles applied by the ECHR when considering
cases and, above all, the principle of the presumption of freedom, enshrined in Art 5 of the Convention. The list of
cases of legal deprivation of liberty is exhaustive and only their narrow interpretation makes it possible to ensure
that no one will be arbitrarily deprived of his liberty. Therefore, deprivation of liberty for reasons that are not
covered by paragraph 1 of Art 5 of the Convention leads to a breach of the said norm.

Key words: personal non-property rights, right to freedom, right to personal integrity, right to personal safety,
protection of personal non-property rights.
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