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HPOBJIEMHI ACIIEKTH ®YHKINIOHYBAHHSA IHCTUTYTY BIABOAY (CAMOBIJIBOY)
Cyaal Y HIMBIVIBHOMY INPOLECI

Harenep mutanHsS po3mIsmy CHpaBH HE3aJICKHUM
Ta HEYNEPEHKCHUM CYIOM € HaI3BUYAIHO BaXKITUBHM.
AJKe IPaKTHYHO B KOO)KHOMY HOPMAaTHBHO-TIPABOBOMY
aKTi, TPUHAHATOMY 3aKOHOJIABYMM OpraHOM YKpaiHW,
3aKpITICHO TPHHIIUIT BEPXOBEHCTBA MIPaBa Ta MPUHITHIT
3aKOHHOCTI, & TAKOX T€, 110 KOXKHA JIFOINHA Ma€ TIPABO Ha
CTpaBENTUBUI PO3IIIA]] CIIPABU HE3AJICKHUM Ta HEyIle-
pemKEeHUM CynoM. BapTo HAromocuTH, 10 HE TUIBKH
B HaI[lOHAJIbHOMY BHYTPIIIIHBOMY 3aKOHOJIABCTB1 YKpa-
THU MICTATBHCA TaKl IIOJOKEHHSA. € MaibKe 1IeHTHYHI
MOJIOXKCHHST W Y MDKHAPOTHUX HOPMATUBHO-TIPABOBUX
aKTax, skl YkpaiHa parudikysaia abo mpuemaHanacs 1o
HUX, THM CaMUM BU3HAJIA I1i aKTH HAI[IOHAIEHIMH 3aK0-
Hamu. ToMy 1 TeMa € HaJ3BUYaliHO aKTyaJIbHOIO.

[MuTanHsM BiABOMY CyIIl 3aiiMasiocsi Oararo Hay-
KOBIIIB Ta BUeHUX, 30kpema: C.D. Jlemuenko, f.I1. 3eii-
kaH, O.M. baowu, JI.JI. Jlycnenuk, FO.Jl. [lpuruka,
C.A. dypea, M.M. fAcunok, B.B. Iletpuk Ta iHmIi.

Metorw crarti € BCeOIUHMI aHaii3 IHMBLIBHOTO
3aKOHO/IaBCTBA YKpaiHH, 110 MICTUTh OCHOBHI acleKTH
(YHKLIOHYBaHHS 1HCTUTYTY BiJIBOJY CYAJi, a TaKOX
BUSIBIICHHS OCHOBHHX TCOPCTUYHUX Ta MPAKTUIHUX
po0IIeM pO3TIISAY 3as1B, IO CTOCYIOTHCS BIIBOAY CY/IL.

3aBHaHHs, SIKi CTAaBIATHCS Tepel HaMU IS JTOCST-
HEHHJ [TOCTAaBJICHOI METH:

— TpOaHaJi3yBaTH HAyKOBY JOKTPHHY Ta 3aKOHOIAB-
CTBO, 1[0 MICTUTh BU3HAYEHHS MOHSTTS «BIABIA CYILII»,
«CaMOBIJIBIJ», «PIBHICTHY, ITIJICTABH BiIBOTY CYIUII»;

— JIOCIIJMTH MPOLEAYPY peamizalii mpapa Ha BiBiJ
CYIUIl Y9aCHUKaMH [IUBIJIBHOTO MPOIIECY;

— PO3MISIHYTH MpoOJIeMH, sIKi BUHHKAIOTh Ha MpakK-
THUI Yy pasi 3asBJICHHS BiIBOIIB.

OTxe, BIAMOBITHO 70 cTaTTi 6 €BpONEHCHKOI KOH-
BeHIIi1 3 npaB JtoauHu «KoxkHa JroarHa Mae paBo Ha
CIIPABEUTUBHIA i BIIKPUTHI PO3IIISL CIIPAaBU HE3aJICK-
HUM 1 6e3cTOpoHHIM cynom» [1, ¢. 9].

«He3zanexHicTh CymiB € IpeporaTHBolo, M0 Hala-
€ThCS HE HA KOPUCTh BJIACHUX IHTEpPECIB CYIIiB, a
Ha KOPHCTh 3a0e3MeUYeHHS BEPXOBCHCTBA 3aKOHY
Ta B iHTepecax THUX OcCi0, IO TOKJIAJalTh HAJil0 Ha
MPaBOCYAIS» — TaKOrO BHUCHOBKY Aiinra Koncymbra-
THUBHA PaJX €BPONCHCHKUX CYyAiB [2].

CyuacHe pO3yMiHHSI 3MICTy TIOHSTTS «PIBHICTB»
JIOBOJI1 IPOCTE: OAHAKOBE MOJNOKECHHS JIIOACH y CyCIIiNb-
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CTBI; 0e3 ypaxyBaHHS Oy/lb-SKOTO TPHBIJICHOBAHOTO
CTAaHOBHWIIIA Ta CTATyCiB — IIOJO NPaBOBOi PIBHO-
cTi. Inmest piBHOCTI OTpuMMaiia IpaBOBE 3aKPiIUICHHS
y cr. 1 3aranpHoi nekiapariii npas monuHu 1948 p.:
«Yci moan HapOPKYIOTHCS BUTBHUMH 1 PIBHUMH y CBOIH
rigHocTi 1 mpaBax». BiamosinHo, B OcHOBHOMY 3akoHi
YKpaiHu TaKOXX MICTATBCS CTATTi, 38 IKUMH 3aKPIILIIO-
€ThCSI KaTeropisi piBHOCTI MijA 4ac 3A1MCHEHHs MpaBo-
cyans, — Ct. cT. 21, 24, 26, 129 KV [3].

3rimHo 3i cT. 2 4. 3 m. 2 L{UBLIBHOTO MPOLIECyaTbHOTO
KOZICKCY YKpaiHU TPaBOCYHIsI Mae€ 3iHCHIOBATHCS Ha
3acajax IMoBard JI0 4ecTi 1 TiTHOCTI, PIBHOCTI BCIX ydac-
HUKIB CY/JIOBOTO TIPOIIECY TIepe]] 3aKOHOM 1 cynioM [4].

[{MBiIPHUM 3aKOHOJABCTBOM YKpaiHM mependadcHa
MOXKJIBICTh KO)KHOMY YYaCHUKY LUBLIBHOTO TPOIECY
3a HassBHOCTI HEOOXiJHMX MifcTaB Ta (aKTiB, IO CBiJl-
9aTh PO HEYNEPEPKEHICTh CyAi, 3asSBUTU MPO BiABIJ
takoro cyani. [Ipore B LluBinbHOMY MpolieCyalbHOMY
KOJIEKC1 BiICyTHE TIyMau€HHs MOHATTS «BiJBIJ CYIII».
VY ropuANYHIA TOKTPHHI [ TMOHITTS BU3HAYAETHCS SIK:
«yCyHEHHS (BIICTOPOHEHHS) CY/Ii, sIKe MOXKE 31 CHIO-
BaTUCS SIK CAMOCTIHHO CYHJICIO, TaK i 32 BOJCBHSBJICH-
HSIM CTOpIiH, sIKi OepyTh y4acTh Yy CIpaBi, BiJ| pO3IISTY
KOHKPETHOI CIpaBH BIAMOBIIHO JO HasBHHUX ITiJICTaB,
SIKI BU3HAYEHI 3aKOHOMY [ 5, ¢. 293].

Jo mincras, sKi AaOTh 3MOTY 3asBUTH TPO BiBija
CYIJIi, HAJIe)KaTh:

1) cynns € uneHoM ciM’i a0 ONHM3BKUM pPOIUYEM
CTOPOHU YU IHIIUX YYACHUKIB CyJJOBOTO IIPOIIECY;

2) cynas OpaB y4acThb y CIIpaBi SIK CBiZIOK, €KCIIEPT,
CHeniaicT, nepexyiajady, MpeJCcTaBHUK, aJJBOKAT, CeKpe-
Tap CyIOBOTO 3aciTaHHs a00 HaJaBaB CTOPOHI UM 1HITHM
YYaCHUKaAM CIPaBHU MMPaBHUYY JOTIOMOTY B IiH YM 1HIIIN
CIIpaBi;

3) cymns mpsMO YW TIOOIYHO 3aiHTEpecOBaHUI
y pe3yabTaTi po3nIsiAY CIIPaBH;

4) Oyn0 TOPYIICHO TOPSIOK BU3HAYCHHS CYII JUIS
PO3IIIsiAY CIpaBH;

5) € iHmi 0OCTaBMHHU, IO BUKJIHMKAIOTH CYMHIB
y HeynepeKeHOCTi a00 00’ €KTUBHOCTI cyni [4].

Ockinbku 1. 5 4. 1 cT. 36 (iHIIi 00CTaBUHU) KOX-
HUIl y4YyaCHHMK CYIOBOTO IPOLECY MOXKE TIyMauuTH
MO-CBOEMY 1 Ha CBOIO KOPHCThH, HAINPUKIAT 3 METOIO
3aTATyBaHHS IPOIECY PO3MIIALY CIIPAaBH y CYI, 03K



IIpuBaTHe Ta My0JaiuHe NPaBo

Ha CIIPOCTYBaHHSI UM BiZIMOBY TaK 3BaHUX «aOCypIHIX»
BIJIBOJIIB TaKOXX BiJIBONUTHLCS MEBHUI MPOMIKOK Yacy.
Tomy mpornioHyeMo ab0 KOHKpETH3yBaTH, abo X 3ami-
HUTH MOJIOKEHHS PO 1HIIT 00CTaBUHH, 110 BUKIUKAIOTh
CYMHIB Y Heylepe/KeHOCTi a00 00’ €KTMBHOCTI Cy/II.

IHIa cnpaBa, KO BiJBiJ CY[/Ii € 3aKOHHHUM 1 Mif-
TBEPIKYETbCS (hakTaMu. Y TaKkoMy pasi CyIas, SKOMY
3asIBJICHO BifIBiJ], MOBUHEH OYB 3asIBUTH IPO CaAMOBIJIBI/T
3 MOMEHTY, KOJIA BiH TPSIMO YU OIOCEPEIKOBAHO CTaB
3alliKaBJICHUM y BHUPIIICHHI CIIPaBH Ha KOPHUCTh KOH-
KpPETHOI CTOPOHH, a0H HE TIOPYIIIYBaTH 3aKOH 1 IPHHIIATT
MOBAry J0 YeCTi Ta TiHOCTI yUYaCHHKIB MPOIIECY, TKUM
3aKpilJICHa OJHOYACHO 1 iX PIBHICTh Iepell 3aKOHOM
i cynom. [lo mpukiamy, mo3uBay € XOPOIIUM 3HAHOMHUM
CYIUIi, & Cy[Isl, 3HAIOYH IIe, HE 3asBJIS€ PO CaMOBI/IBI,
OCKIJIBKH 3alliKaBICHUH y 3a/I0BOJICHHI TO30BHUX BUMOT
no3uBaua. BinnosigHo, Hi PO Ky PiBHICTh YYACHUKIB
CYJIOBOTO IPOLECY Y TAKOMY pa3i He ieTbes.

He MoxHa He 3ramaté TakoX IpO MPUHIIKAI BEPXO-
BEHCTBA IIpaBa, SKUH Ma€e 3aCTOCOBYBATUCS aOCONIOTHO
Ta TIOBHO y cdepi cynoBoi Branu. Tak, BIyYHO 3 IEOTO
MIPUBOJY BHCJIOBUB TO3HMIIIIO y CBOEMY pimeHHI KoH-
crutymiiianii Cyn Ykpaiiu, 30Kpema, 10 NPUHIIUI Bep-
XOBEHCTBA IpaBa — II¢ NTaHyBaHHS TpaBa B CYCIUIBCTBI.
Bin Mae BTidIOBaTHCS y MpaBOTBOPYiH Ta MPaBO3acTo-
COBHI JISITBHOCTI, Y TOMY YHCII 1 3aKOHAX, SKi MICTATb
i71ei crpaBeNIMBOCTi, CBOOOM Ta PiBHOCTI [6].

be3ymoBHO, mpaBoCyAns — Il TapaHTis 3aXUCTY
paB i cBOOOI JIFOJMHH, L0 Peali3yeThCs BiAMOBIIHO 10
MIPUHIIMIIIB BEPXOBEHCTBA IpaBa. BapTo 3a3HaumTH, 0
HE3aJIEKHICTh Cyly — LI He IPEepOoraTHBa UM MPHUBLICH,
HaJIaHUH CYIISIM JUTS 3aJOBOJICHHS BIIACHHUX 1HTEPECIB.
He3zanexxHicTh Cyly HAaIaeThCs BUKIFOYHO B 1HTEpecax
BEPXOBEHCTBA ITPaBa Ta 0Ci0, sIKi 3BEPHYJIHCS 10 HEyIIe-
pemkeHoro mpaBocynasd. ToMy CyaisM HE BapTo ITHM
3noBxuBaru. Tak, 3akoHoMm Ykpainu «IIpo cymoyctpiit
1 cTaTyc cya1iB» BU3HAYECHI OCHOBHI 3acaiu opraHizarii
CyJ0BO{ BJIa/i, B TOMY YHUCIIi i HOPMH, 1[0 CTOCYIOThCSI
MexaHi3My BinBoay cyani. Hanpuknan, ct. 1 — cynosa
BJaJa 3IiMCHIOETHCS HE3aJICKHIUMU Ta OE3CTOPOHHIMU
cymamu; CT. 6 — 3IIHCHIOIOUH MIPaBOCYAS, CYIH € He3a-
JISKHAMHU Bil OyIb-IKOTO HE3aKOHHOTO BIUMBY. Cymn
3IIACHIOIOTH TIPaBOCY IS Ha 0cHOBI KoHCTHTYIIIT 1 3aK0-
HiB YKpaiHM Ta Ha 3aca/iax BEpXOBEHCTBA MpaBa; CT. 8 —
CYIUISl pO3IIISIIIAE CIIPABH, OJICPKaHi 3T1IHO 3 MOPSIKOM
PO3MOTYy CYyIOBHX CIIPaB, YCTAHOBICHUM BiIIIOBiIHO
JI0 3aKOHY. Ha po3monin cyJJoBHX crpaB MK CyAJISIMU
HE MOKE BIUTMBATH Oa’kaHHA CyA/i UM Oyb-IKHUX 1HIINX
oci0; cT. 9 — piBHICTh Hepen 3aKOHOM 1 cynoM. Kpim
TOr0, 3aKOH BHU3HA4Ya€e OE3M0CePEHbO PABOBHUI CTATYC
CyIUIi, 30KpeMa BUMOTH IIOJI0 HECYMICHOCTI (CT. 54), a
TaKOK 000B’SI3KU CYIIII PO3IISAATH CIpaBy OE3CTOPOH-
HBO, JIOTPUMYBATHUCS MPHUCSTH cyai (cT. 56) [7].

Sk yxe paHilme 3raJxyBaliocs, MOHSTTS BiJBOLY
He Bu3HaveHo y LIIIK VYkpainu, Ta x cama npobiema
113 caMOBiIBOIOM. BH3HAueHHsI TTOHATTS CaMOBIIBOILY
naroTh yaeHi. Hanpuknan, /1. /1. Jlycrienuk, 3a3Hadae, o
CaMOBi/IBiJ — I1e 000B’SI30K CyAy, a 3asiBa Mpo BiABIT —
e TpaBo ocib, ki OepyTh y4yacTb y crpasi [8, c. 78].
3acnyroBye Ha yBary ciymHa aymka M.M. fcuHok.
Bomna BBakae, 1110 CaMOBIIBO/IU — 1€ HE NUIIX JUIS YXH-
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JICHHSI CY/UTIB BiJl PO3IVISY CKAHAAIBHUX UM CKJIaTHUX
CITpaB, 11€ OJTHE i3 [IMBLII30BAHKX PIIICHB, SIKi JOTIOMara-
I0Th YHUKHYTH MPOTHUPIY MiXkK 3aiHTEPECOBAHICTIO OKpe-
MHX OCI0O Cy/ly Ta 3aKOHHUM IPpaBoM JitoauHu [9, ¢. 50].

Bapto HaromocuTtH, mo Cymas 3a HasBHOCTI TiJI-
CTaB, 3a3HaueHUX y ctartsax 36, 37 i 38 IIIK Vkpainu,
3000B’sA3aHMI 3aBUTH CaMOBIIBIA. SIKIIO X BiABIX
3asIBIIIETHCS YYACHUKAMU CIIPABH, TO BiH Ma€ OyTH BMO-
TUBOBAHUM 1 3asiBICHUM TMPOTATOM JECSATH JIHIB 3 JIHS
OTPUMAaHHSI YYaCHUKOM CIIPaBH YXBalli MPO BIIKPUTTS
MIPOBA/KEHHA y CIIPaBi, ajie He Mi3Hille MoYaTKy MiaAro-
TOBYOI'O 3acCiflaHHs a00 MEepILIOro CyIOBOrO 3acCijaHHA,
SIKIIO CIIpaBa PO3TISIAETHCS B MOPSJIKY CIPOIICHOTO
MO30BHOTO MpoBaKeHHs. CaMOBIIBIl MOXKEe OyTH 3as1B-
JICHWH He TI3HIIIe MOYaTKy ITiArOTOBYOTO 3acCiTaHHs
a0o0 IMepIoro CyJA0BOrO 3aciliaHHs, SKIIO CIpaBa po3-
IISTAETHCST B TIOPSIIKY CITPOIIEHOTO TIO30BHOTO TPO-
Ba/UKEHHS. SIKNIO BKa3aHWM CTPOK CIUIMB, TO 3asBISTH
BiJIBiJ] (CaMOBIi/IBi]l) TO3BOJISIETHCS JHUIIE Y BHHATKOBUX
BUIIAJKaX, KOJIU TPO MifCTaBy BiABOLY (CaMOBiABOLY)
3asgBHUKY HE MOIJIO OyTH BiJJOMO JI0 CIJIUBY BKa3aHOTO
CTPOKY, aJie He Mi3Hille JBOX JHIB 13 IHS, KOJIHU 3asBHUK
JIi3HABCS PO TaKy mifacray [4].

Takoxx y cr. 40 HIIK VYkpainu 3a3HaueHo, IO
TIUTAHHS PO BIJIBIJ CY[UIl BUPIIIYE TOH CyM, SIKUH po3-
IJISIAE 1TFO CTIpaBy. 3a0BIIBHUTH BIJBII CY/T MOYKE JIUIIIE
TOJIi, KOJTH JTiiiJIe BACHOBKY ITPO OOTPYHTOBAHICTh TAKOTO
BiJ1BO/Ty. TOOTO KOHKPETHHUH Cy/IJIsi MyCUTh BU3HATH TOH
(axT, 1110 BiH € HEYTIEPEPKEHHUM, 110 € peaIbHI ITiJICTaBH
JUTSL KOTO BiJIBOY, IO BiH HE 3asBUB PO CAMOBIABIJ,
X042 MYCHB I1€ 3pOOHTH, 3T1IHO 3 HOPMAMU LUBLIEHOTO
3aKOHOJIABCTBA YKpaiHHW, 1 BIAMOBIAHO, 3aJ0BUIBHUTH
3asiBYy TIpO CBiii Bi/Bij. BBaxkaemMo 3a HeoOXigHE 3Mi-
HUTH 1I€ MOJIOKEHHS, OCKLTBKH Ha MPaKTHIII MPOoIeaypa
PO3MISAAY Ta 3aJ0OBOJICHHS BIBOAY CYIUII pealli3yeThCs
Ha/I3BUYaiiHO cKiaaHo. [lo-mepine, cyaii BaKKO 3aJid-
IIATUCS] HEYTEPEIDKCHNM TIil Yac PO3IVISLy 3asBU PO
cBiii camoBinBin. Ilo-apyre, cy0’e€KTHBHE CTaBIICHHS
YYaCHHKIB CHPABH MO0 KOHKPETHOTO CYA, IKUH Bij-
TIOBITHO HE 33JIOBUTLHUB 3asiBY PO BiJBiJl, TAKOXK 3Mi-
HIOETHCS B HETaTUBHY CTOPOHY.

[IpoBeneHuii HaMu aHaii3 CydOBOI MPAKTUKH Aa€
MiJICTaBU CTBEP/DKYBATH, 1110 IO3UTUBHUX PIlIEHb CyNy
IO/I0 BIIBOAY Cyii Maibke Hemae. Hampukian, mio0
JIOBECTH, L0 CYAJs HE € HEeyNepeXKeHUH Ui He3alex-
HUH a00 SKMMOCh YMHOM 3alliKaBJICHWA y BHPIIICHHI
CIPaBH Ha KOPUCTh KOHKPETHOI CTOPOHH, HEOOXiJTHO
OOTpYHTYBaTH HAsIBHICTH OOCTaBWH, SIKI MOXYTh BKa-
3yBaTl Ha MOXJIMBY yIepemKkeHicTh. «OOCTaBHHH, SIKi
Oynu TOKJIaJIeHI B OCHOBY 3asiBH IIPO BiJBiJN, MarOTh
Oyt moBeneHi. BinBinm Mycuth OyTH BMOTHBOBAHMU.
SIkmo BiH He BMOTHBOBAHHI, 1€ € MiACTABOIO IS BiJl-
MOBH y HOro 3ajoBoiieHHI». Ha il mifcraBi cymis
[nonsHCHKOTO paiioHHoro cyny Yepkacbkoi ob6macti
BiIMOBMB Y 3a/I0BOJICHHI 3asBJIEHOTO CTOPOHOIO BiJ-
BOJLy rosioByrouomy cyzui [10].

BinbIire Toro, cym MoXe 3aJUINNTH 3asiBy 0€3 pyXy,
SKIO BOAYaTUME y Hil O3HAKH 3JIOBXKHBAHHS MPABOM
Ha BIJIBiJl 3 METOIO 3aTATYBaHHS TPOBAKCHHS y CTIPaBI.
Ie 3;0BXMBaHHS MPOSBISETHCS Y 3asiBICHHI HEOJHO-
Pa30BO BINBOIIB CY/UISIM, SIKi PO3IISAAIOTH 3asBU PO
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BIJIBIJI IHIIOMY CyIi. Takoro BUCHOBKY JIHIIOB Cy/st
KoBmakiBchkoro paiionHoro cyay M. Cymu [11].

[le omanMm BaromMmM (DaKTOM, SIKHH JOKasye, IO
y4acHUKaM CyJ0BOTO MPOIIECY BAXKKO JOBECTH (HABITh
32 HAsBHOCTI JOKa3iB Ta MiJCTaB) OOIPYHTOBaHICTh
3asiBICHOTO HHUMH BiZIBOAY CYyAJi, € PIIIEHHS CYyAJi
CBATOMUHCHKOTO paiioHHOro cyny M. Kuesa. Ilo3uBau
3asiBUB BiABiA cynni. Y cBOifl YxBali Cynjs 3a3HauuB,
IO BiJBi Mae OyTH BMOTHBOBAHUM 1 3asIBICHIM IIPOTS-
TOM JICCSITH JTHIB 3 AHS OTPUMAaHHs YYaCHUKOM CIIPaBU
YXBaJIK PO BIIKPUTTS MPOBAKCHHS y CIpaBi, aie He
MI3HIIIE T0YaTKy IMiArOTOBYOTO 3acijjaHHi abo Tmep-
IIIOTO CYZOBOTO 3aCiTaHHs, SIKIIO CIpaBa PO3TISAAETHCS
B TIOPSIIKY CHPOINEHOTO ITO30BHOTO TIPOBAJKCHHSI.
[Ticst cruMBY BKa3aHOTO CTPOKY 3asiBJISITHA BiABIA J103-
BOJISIETHCSI JIMIIE Y BHUHATKOBUX BHUIMAJKaX, KOIU IPO
MiCTaBy BiJIBOAY 3asBHUKY HE MOIJIO OyTH BiZOMO 10
CIUIMBY BKa3aHOTO CTPOKY. ToOTO, SIK BCTAHOBHB 3aKO-
HOJlaBellb, Taka MiJCTaBa BIABOJAY HA 4Yac BIJIKPUTTS
MPOBAJDKEHHsI BXKE ICHYBajla, OJHAK He Oyna Bimoma
3asiBHHKY. 3asBHUK (ITO3UBa4) CTBEPIKYE, IO Y CYIII,
sIKa TIOCTAaHOBHJIA YXBaJNW TIPO 3aJHIICHHS ITO30BHOI
3asBU 0e3 pyXy Ta IpO MOBEPHEHHS IMO30BHOI 3asBH,
BiJICYTHSI O€3CTOPOHHICTD, @ TAKOXK 3asIBUB PO T€, II0
yXBaJiK € HeoOIpyHTOBaHUMHU. [IpoTe cymis 3a3HauuB,
10 Cepe/I MiICTaB BiIBOMLY CY/JIi, HEMA€E TaKol Mi/ICTaBH,
SIK «O€3CTOPOHHICTB» CyAI. A SIKIIO HAETHCS MPO yIe-
PEeMKEHICTh CY/IAI, TO 1ie IIe TOTPIOHO JJOBECTH, a 3asB-
HUK HeMae J0Ka3iB [12].

Buxozsau 3 aHamizy CymoBOI IPAKTHUKH, 3asiBH PO
CaMOBIJIBiJ] OyBarOTh BKpal PiiKo, aje 3aBKId Iiis-
rafoTh 3a0BOJICHHIO, OCKUIBKH PO3TISIAIOTHCS THM
CYIUICIO, SIKMI caM ke 3asBiisie med Biasia. Tak, YxBa-
JIOK0 cymii POMEHCBKOTO MICBKOTO PaiOHHOTO CyIy
CyMchkoi 005acTi po3DISIHYTO 1 3aJI0BOJICHO 3asiBY
PO CaMOBIJBIJl CYIJIi 3 THUX TIJICTaB, 0 BOHA € CYI-
nero PomeHcbkoro mMickkoro paifoHHoro cyay CyMcbKol
obmacri, SIKHH € BIANOBiaueM y CIIpaBi, a TOMY B CTO-
POHHBOI'O CIOCTEpIraua MOXXYTh BUHHKHYTH CYMHiBU
y HeynepepkeHocti cymi [ 13].

Bigmopigao g0 m. 1 c¢t. 6 KoHBeHIIT mpo 3axucT
TIpaB JIIOIIHU i OCHOBHUX CBOOOJI «KOKEH Ma€ IPaBo Ha
CTPaBETUBHI 1 TyOIIIYHMIA PO3IIISA]] HOTO CITPaBH YIIPO-
JIOBX PO3YMHOTO CTPOKY HE3aJIC)KHHUM 1 0€3CTOPOHHIM
CYIIOM, BCTaHOBJICHUM 3aKOHOM, SIKMi BHPIIIUTH CITIpP
010 MOTO TIPaB Ta 000B’SI3KiB IUBIIBHOTO XapaKTepy»
[1]. IIpote mig yac peamizalii cBOro npasa Ha CIpaBe/l-
TUBUH, HEyNepeHKeHMI, 00’ €KTUBHUI Ta HE3aJIeKHUN
CyIl LIUIAXOM 3asIBJICHHS B1IBOIY CY/JII YYaCHUKHU CYy/IO0-
BOTO IPOLIECY HailuacTilie OTpUMYIOTh BigMoBy. Lle mie
pa3 MmATBEP/KYE HETOUHOCTI 1 MPOTAIWHU B IMBLIb-
HOMY 3aKOHOIABCTBI YKpaiHH, SKi CIIiJi HETaiHO yCy-
HYTH, a0M CyJ0Ba CHCTeMa YKpaiHW (yHKI[IOHYBaJIa,
OHANMEeHIIIe TakK, K Tpeoa.

OTKe, IHCTUTYT BiIBOTY CYIli € BayKJIMBUM iHCTpY-
MEHTOM Ta TapaHTI€I0 B CUCTEMi 3a0€3IEUCHHS 3aXH-
CTy TIpaB, cBOOOJI Ta IHTEPECIB JIOIUHH 1 TPOMAITHUHA
mix yac 3aiificHeHHs mpaBocyans. lIpote, BpaxoByroun
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CYTT€BI acMeKTH MPAaBOBOTO PETYIIOBAHHS MPOIETYpH
BinBoay (camoBinBomy) cymui, 1o 3akpiruieni B [ITK
Ykpainu, Takuil IHCTUTYT MOXKE CTaTH JESIKOI0 MipOI0
3JIOBKUBAHHIM MpaBoM 3 00Ky cymai. 11106 3amoGirtu
IIOMY, BBRXAEMO 3a HEOOXiJHE HacaMmIepen 3aKpi-
nute B I{I1K Ykpainu moHSTTS «BiIBII», «CAMOBIABII»
CyIJli, 3MIHUTH HOPMH IIOJO PO3IIISAY TMUTAHHS Bill-
BOJly CYIUICIO, SIKOMY 3asIBIISIETBCS 1IeH BiJBiJ, @ TAKOK
JIETAIIbHO PerIaMEHTYBaTH ITiJICTaBH BiBOMY CYIIi, abn
3an00irTH 3JI0BXHMBAHHIM IPOIECYyaJbHUMH MpaBaMU
3 OOKy YYaCHHUKIB IIUBIIBHOTO MPOLECY.
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IIpuBaTHe Ta My0JaiuHe NPaBo

Jsuenko C.B., SIBopcbka O.M. INPOBJIEMHI ACHEKTU ®YHKIIOHYBAHHSI THCTUTYTY
BIABO1Y (CAMOBII[BOI[Y) CYIU]I Y HUBLUIBHOMY HPOHECI

VY cTarTi po3nISIHYTO MOHSTTS BiBOIY (CaMOBIJBOIY) cyz[zu y IHUBUTLHOMY npouec1 MIpoaHalli30BaHO HOPMH
[{MBiIBHOTO MpOIIECYaTbHOTO KOIEKCY YKpalHM MIOA0 TIJCTaB Ta IOPSIKY BiJBOMY (CaMOBIIBOMY) CYIII,
3aMPOMOHOBAHO IIUISXHM BIOCKOHAJICHHS 3aKOHOIABYOI pPeriaMeHTallil MUTaHb, 10 CTOCYIOThCS BiIBOAY CYMIL Y
LUBLUIBHOMY IpoLeci. Y CTaTTi 3rafaHo MIpo Mi>XKHAPOAHI HOPMaTUBHO-TIPABOBI aKTH, SIK1 3aKPIMLIIOI0TE IPaBO 0COOU
Ha CIIPaBeUTUBUI PO3IIISA CIIPABU HE3AJICKHHUM Ta HEyTepeKeHUM cyoM. HaBeieHo HayKOBI BU3HAYEHHS MTOHSTh
«PIBHICTBY, «BIIBLIY, «CaMOBiI[BiI[» POSFJ'ISIHyTO 3aKOHOZABYl 3acajd, Ha OCHOBI SIKHX 3):[iI7ICH}oeTLC${ CYIOBHH
PO3IIISLL Ta IKUMH KePYOTBCS CYIUII TTiJT Yac BUPIMICHHS MPOIeCyabHUX 3asB npo BizBia cymui. [TpoananizoBaHni
MiJICTABH BIJIBOIY CY[UII Ta IIJICTaBH, 3a SKAX CY[UIS Ma€ 3asBHTH IPO CAMOBIJIBII. ABTOpI/I aKIeHTYIOTb yBary
Ha MPUYMHAX Ta MEPEIyMOBaxX 3JIOBKUBAHHS MPOIECYaTbHUMH MPaBaMu 3 OOKY yYaCHHKIB MUBLILHOTO MPOIIECY.
JleTalbHO TPOAHANII30BAHO IONOXKCHHS 3aKOHIB YKpaiHM, SKi CTOCYIOThCS 3IIHCHEHHS MpaBocyans. Takox
MIPOAHATI30BaHO CY/IOBY MPAKTUKY 3 MMUTAHb BIABOLY CY[UIi Y IUBLILHOMY MPOIIECI Ta 3a3HAUCHO PO 0COOIUBOCTI
MPaBOBOTO PETYJIFOBAHHS BIJBOMY CYIi. ABTOPH MPOMOHYIOTH BHECTH 3MIHUTH JI0 JICIKHX MOJOKEHb IIUBIIBHOTO
3aKOHO/IaBCTBA, 30KPEeMa THX, 110 PETYJIIOI0ThH MUTAHHS BiIBOLY 1 caMOBiABOAY cymai. CTaTTs MICTHTh iH(pOPMAIito
OI0 CYIOBOi TMPAKTHKH 3 THTaHb BiIBOJIY, 30KpeMa HAaBEJICHO MPHKJIAIW PIIICHb CYIJIB, SKI CTOCYIOThCS
3aJIOBOJICHHSI YW BiJIMOBH Y 3aJI0BOJICHHI 3asB MO0 Bi,Z[BOIIy cyz[,ui 3a3HayeHO HAWMOMIMPEHII MiJCTaBU, Ha
OCHOBI SIKUX CY/Ii BiZIMOBJISIFOTE y 3a/I0BOJICHHI 3asiBU MPO BifIBill, @ TAKOXK OIHCAHO POLEYPY POITISAY CYIOM
3as1B PO BIJBOIH, SIKi HAXOIATH BiJ| y‘IaCHI/IKlB [UBIIFHOTO MPOIIECY, @ TAKOXK 3asB PO CaMOBIIBOIH.

Knrouosi crosa: BiBia (CaMOBIIBI) CYIUT, TPABOCYIIS, HEYIIEPE/PKEHICTD CYy, HE3aJIeKHICTh Cy1y, PIBHICTD,
3aKOHHICTh, TOBHOBAYXXCHHS CYIII.

Dyachenko S.V., Yavorska O.M. PROBLEMAL ASPECTS OF THE FUNCTIONING OF THE
INSTITUTE OF THEREMOVAL AND RECUSAL OF A JUDGE IN THE CIVIL PROCESS

The article deals with the notion of removal (recusal) of a judge in civil proceedings, analyzes the rules of the
Civil Procedure Code of Ukraine regarding the grounds and procedure of removal (recusal) of a judge, suggests
the ways to improve the legislative regulation of issues concerning the removal of a judge in civil proceedings. It
also analyzes case law on the dismissal of a judge in civil proceedings and outlines the legal regulation of a judge’s
dismissal.

Today, the issue of a case by an independent and impartial tribunal is extremely important. After all, virtually
every regulatory act adopted by the legislative body of Ukraine enshrines the principle of the rule of law and the
principle of legality, as well as the fact that every person has the right to a fair hearing by an independent and
impartial court. It should be emphasized that not only the national domestic legislation of Ukraine contains such
provisions. There are almost identical provisions in international normative acts, which Ukraine has ratified or
acceded to, thereby recognizing these acts as national laws. Therefore, this topic is extremely relevant.

The purpose of the article is a comprehensive analysis of the civil law of Ukraine, which contains the main
aspects of the functioning of the institution of removal of a judge, as well as the identification of the main theoretical
and practical problems of consideration of applications concerning the removal of a judge.

The tasks we set ourselves to achieve our goal:

— to analyze the scientific doctrine and legislation containing the definition of the concept of “judge’s dismissal”,

“recusal”, “equality”, “grounds for the judge’s dismissal”;

— to investigate the procedure for exercising the right of a judge to be removed by the participants of a civil
process;

— to consider the problems that arise in practice when declared taps.

According to Article 6 of the European Convention on Human Rights: “Everyone has the right to a fair and open
trial by an independent and impartial tribunal”.

“The independence of the courts is a prerogative, not for the benefit of the judges alone, but for the benefit of the
rule of law and for those who rely on justice”, the European Judicial Advisory Council found.

The civil law of Ukraine provides for the possibility for each participant of the civil process, if there are the
necessary grounds and facts, which testify to the impartiality of a judge, to declare the removal of such a judge.
However, the Civil Procedure Code has no interpretation of the concept of “removal of a judge”. In legal doctrine,
this concept is defined as “the removal (removal) of a judge, which can be carried out either by the judge alone or
by the will of the parties involved in the case, from the consideration of a particular case in accordance with the
available grounds specified by law”.

The Judge Removal Institute is an important tool and guarantee in the system of protection of rights, freedoms
and interests of the individual and the citizen in the administration of justice. However, given the essential aspects
of the legal regulation of the procedure of removal (recusal) of a judge enshrined in the CPC of Ukraine, this
institute may become to some extent an abuse of law by a judge. To prevent this, we consider it necessary first of
all to consolidate in the CPC of Ukraine the notion of “withdrawal”, “recusal” of a judge, to change the rules on
the consideration of the issue of a judge claiming this withdrawal, as well as to regulate in detail the grounds for a
judge’s dismissal in order to prevent abuse of procedural rights by participants civil process.

Key words: removal (recusal) of a judge, justice, impartiality of court, independence of court, equality, legality,
powers of a judge.
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