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ITPABO HA CITPABEIJIMBUM CY/I SIK ITPEJMET ITPABOBOI'O MEXAHI3MY
3ABE3IEYEHHS [TIPAB YYACHUKIB KPUMIHAJIBHOTI'O ITPOBAJIKEHHSI
B KOHCTUTYIIMHIN FOPUCIUKIIT

PeamsHOI0O MeTOrO mTpaBoBUX pedopMm BHCTyIAE
OaxxaHuil MPaBOBHI CTaH a00 KOHKPETHUH IOPUANIHUI
craryc Tpynu oci6. IIpaBoBi peopMu, METOI SKHUX
€ 3alpOBaKCHHS JIEBOTO MEXaHI3My 3a0e3MeUeHHS
MpaB yYaCHHUKIB KPUMIHAIBHOTO MPOBAKEHHS, MAIOTh
peani3oByBaTH HEBUMIpPSAHY KUIBKICTh FOPUIUYHUX
MOXKITUBOCTEH I HE3JIIYEHHOI KUIBKOCTI TPOMAJISH.
BHKOpHCTOBYIOUH IHCTUTYT NPAB JIFONUHH SIK COIIATBHY
pU3MY, MH MOKEMO BIECBHUTHCS y TOMY, IO OIHI€IO
3 HAWMpOONEMHIINX Tady3eld YKpalHCHKOTO 3aKOHO-
JIABCTBA MO0 3a0e3IeUeHHsI paB JIFOIWHHU € chepa il
KPUMiHAIBHUX TPOIECYaTbHUX MTPABOBITHOCHH.

[MianTpumanHsa e(pEeKTHBHOI AISIIBHOCTI IIPABOBHX
MeXaHi3MiB 3a0e3ledeHHs] MpaB JIIOIWHHU, 30KpemMa 3a
JIOTIOMOTOI0 MPABOBUX IHCTPYMEHTIB KOHCTHUTYLIIHOT
IOPUCIUKILII, Ma€ CTaTh MEPLIIOYEPrOBUM 3aBIAHHSIM
JUTSI BCIX TUTOK B/ B YKpaiHi. OJJHaK BaKJIUBO BPaxo-
BYBaTH, [0 TAJIEKO HE BCi IpaBa YYaCHUKIB KPUMiHAb-
HOTO TIPOBa/DKEHHS Oe3mocepeHbo 3abe3ledeHi mpa-
BOBUMH THCTPYMEHTAMH KOHCTHTYIIHHOT FOPHCIUKIIII.
Binmb1re Toro, Takuii €JIeMEHT HalliOHAJILHOTO IIPABOBOTO
MeXaHi3My 3a0e3MeUeHHs MPaB YYaCHUKIB KpUMiHAIb-
HOTO TIPOBQ/DKCHHS, SK KOHCTUTYIIIHA FOPUCIUKIIIS,
HacamIepe/l HalllJIeHWH Ha 3aXUCT OCHOBHHX KOHBEH-
LiITHO-KOHCTUTYLIIIIHUX IIpaB moAnHH. [0 Takux mpas
MH MOKEMO BIJTHECTH MPABO Ha CIIPABEIIUBUH CY/I.

MOXIUBICTD JIIOAMHU 3aXUILATH CBOI IpaBa, CBO-
0011 Ta IHTEpecH 3a JIOTMOMOI0I0 CIIPABEJIUBOTO CYILy
€ THM JIEMOKpPAaTHYHHM OJiaroM, sike HEOOXiJAHO Oy/b-
SIKIF TIpaBoBi Jeprkari. OTHAK BApTO HATOJIOCHTH, IO
Take 3aBIaHHs He € mpocTuM. Hacammepen 1ie moB’s13aHo
3 THM, III0 B Cy9aCHOMY IIPaBOBOMY T€HE3UCI BIJICYTHS
€IMHA AyMKa IIOJ0 TPAKTYBAHHS IOHATTS CIpaBeIN-
BocCTi. OJIHI HAyKOBIIi OTOTOKHIOIOTh CITPABEUINBICTS 13
IPaBOM, 1HIII OB’ SI3YIOTh MOHATTS MpaBa i CIpaBe/In-
BOCTI, 1[0 YTBOPIOIOTh MEBHUII cUMOi03.

JocnipkeHHSAM 1HCTUTYTY TpaBa Ha CIpaBe-
nUBUI cyn 3aliManucs Taki ByeHi, Ak: I. bepewxan-
cekuil, B. Toponosenko, 1. I'punenko, B. XKaposchka,
I. Mokpuupka, M. Iloropeuskuii, C. Ilpumyupkui,
H. Cakapa, B. [1Iu6iko Ta inmn. Ha xanb, moci Hopma-
TUBHE BU3HAYCHHS, 3MICT Ta NMPaBOBI TrapaHTii 3a0e3-
MICYCHHS TIpaBa Ha CIIPABEIIMBHI CyI HE € OCTaTOYHO
pocaimrkeaumu. OTiKe, METOO Ii€l crarti € JocCi-
JOKCHHSI TpaBa Ha CIHPaBEJIMBUU Cyl SK TpeaMera
MeXaHi3My 3a0e3IeUYeHHS MpaB YYaCHUKIB KPUMiHAIb-
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HOTO TPOBAKEHHS y KOHCTUTYLIHHIM ropucaukuii, a
TaKOX BHU3HAUYEHHS MICLS LIbOTO NpaBa y CUCTEMI MiX-
HApOIHUX TapaHTiil MpaB YYaCHHUKIB KPHUMiHAIEHOTO
MIPOBAJKCHHSI.

[ToHATTS TpaBa 1 CHPaBEIMBOCTI 3aBXKIM OyIIn
TOB’s13aHI y pamkax OyTTs CYCIiJIbCTBa, YTBOPIOKOUYH
MiXK COOOK Take MOHSTTS, SK CIHpPaBEIUBUI CYII.
C.B. [lpunyupkuid CIyniHO 3a3Hayae, M0 «00’€KTUB-
HOIO PEANIBbHICTIO € Te, 110 MEePeXifHi CTaHU EKOHOMIKH
9H 11 pi3Ki KOJMBAHHS, a TAKOXK HECTIiHKi colliaabHi Mpo-
Hecu Ta X HemepeaOauyBaHi 3pYLICHHS CIPABISIOTh
HETaTUBHHUN BIUIMB Ha MiSUTHHICTH MyOJIIYHOI BIaJH.
I came y Taki MOMEHTH TIPOSIBISIETHCS HE3aMiHHA POIb
Cyqy SIK CAMOCTIHHOTO THCTHTYTY IyOIiuHOI BJIa/IH, 1110
MOKJIMKAHUH TapaHTyBaTU SKUTTEMISUIBHICTH JEepiKaBU
Ta IUTiCHICTh cycminbeTBay [1, c¢. 29-30]. Po3Butok
IHCTUTYTY CHPaBEJIUBOTO Cyldy TPUBAaB 3 YaciB aHTH-
YHOCTI 1 TPHBAE MTOHUHI.

Ille ApucToTens BH3HA4YaB, WIO CIPABEJIUBICThH
€ HAHBaXJIUBIIIUM IIOHATTAM, 0O€3 SIKOTO HE MOXKE
iCHyBaTH Hi 'pPOMAJITHCBKE, Hi MONITHYHE JKUTTS. «ITH
J0 Cydy — 3HA4UTh 3BEpTaTucCs A0 CHPaBEJIUBOCTI,
OCKUIBKH Ccyajis mparHe OyTH HiOM yOoCcOOJeHOI0 crpa-
BENTUBICTION, — 3a3HauaB ¢igocod [2, c. 176].

I'. I'ponmii y tpaktari «[Ipo mpaBo BiiHH i MHPY»
aKICHTY€ yBary Ha CIpaBeUIMBUX 3acajax: «...He3Ba-
KAFO4YM Ha Te, IO JIepKaBHI CyJl BCTAHOBIICHI HE TIPH-
POJIOT0, a JTIOICHKOIO BOJICIO, TIPOTE BOHU € HE3PIBHAHHO
JOCKOHAJTIIIMMH, HK TBOPIHHS IPUPOH, 1 OIIBII IIPH-
JIaTHUMH JIJIs1 CTIOKOTO JTroei» [3, ¢. 199].

JK-XK. Pycco Tex 3ayBaxkyBaB, IO CIpPaBEATIUBICTh
CTa€ CyCHIJIbHOIO PEabHICTIO TOJI, KOJIU BTUIIOETHCS
y mpaBi, GOPMYIIOETbCA Ta 3aKPIIUTIOETHCS Y 3aKOHAX,
BCTAHOBIICHUX JIFOJbMH Ha ITiJICTaBI iX 3araJbHOi 3ronu
po crpaBeause [4, c. §].

Mwu MOXeMO BHM3HAUUTH, IO PO3BUTOK CIpaBel-
JMBOTO CYyIy TPHUBAB TPOTITOM YCHOTO (hopMyBaHHS
cycrinbeTBa i gepxaBu. KoxkHe HOBE MOKOJIIHHS HAyKOB-
IiB 1 IPaBHHUKIB MPUBHOCHIIO HOBI BU3HAYCHHS TOHSTTS
CIPaBENTUBOCTI, TIpaBa Ha Hel 1 CIIPaBeNIUBOTO CYIY.

BiTYM3HSHIMH BYCHUMH JJOCUTH YaCTO BUKOPHCTO-
BYETbCS KaTeropis IpaBa Ha cripaBeAnuBuii cyn. Hampu-
knaz, JI. €BporiiHa BKkazye Ha Te, 110 €HICTh KaTeropii
CIPaBEAJIUBOCTI W 3aKOHHOCTI BHPAXKAETHCS B TOMY,
II0 BOHH MAIOTh 3arajibHy HOPMATUBHY IPUPOY, Hale-
JKaTh 0 OJHIET CHCTEMH, YPETryIbOBaHOI COLIAIbHIMUA



IIpuBaTHe Ta My0JaiuHe NPaBo

HOpMaMH, (POPMYIOTHCSI B MEXKaX TOTO CaMOTO CYCITLIb-
CTBA 1 € PETyJISITOPAMU CYCITUTLHUX BIAHOCHH, OCKITBKH
BU3HAYAIOTh MEXI JI03BOJEHOr0 I 00OB’SI3KOBOTO
[5, c. 26].

Takox MarTh Miclle BAali CIpoOM TIIyMaueHHS
MpaBa Ha CIIPABEUIMBUIN CYJ, 30KpeMa, uyepe3 CUCTEMY
eJieMeHTIB Takoro npasa. Tak, . ['punenko ta M. Iloro-
PEUBKUN JOBOIATH, IO MPABO HA CIPABEIUTUBUIA CYI
BKITIfOYae B ce0Oc Taki CIIEMEHTH: IHCTHUTYIIHHI (CTBO-
pEeHHsI Cymy Ha MiJCTaBl 3aKOHY, HOTO HE3aJIEkKHICTh
1 HEeyNepe/KEeHICTh), OpraHi3aiitHo-QyHKI[IOHATbHI
(mocTyn 5o mpaBoCymisi, PIBHICTH CTOpIH, NMPaBO Ha
MIPaBOBY JIOMIOMOTY, MYyOJIYHICTh CYIOBOTO PO3TIISIY,
000B’SI3KOBICTb CYIOBHX DillleHb), PYHKIIIOHAIBHI (3Ma-
TaJILHICTH MPOLIECY, PO3YMHI CTPOKHU PO3MISAY) 1 CIIeli-
anbHi [6, ¢. 4-5].

BonHouac BBakaeMO 3a MOXKIJIHMBE IMOTOAMTUCH 13
BU3HAYCHHSIM CTPYKTYPH IIpaBa Ha CIIPABEIJIUBHI CYII,
sike 3anpornoHoBaHe I. bepexancekum. Ha mepeko-
HAHHS HAayKOBIIS IPAaBO Ha CIIPABEIIMBHN CyI CKIaja-
€ThCS 3 TAKKMX EJIEMEHTIB: 3MICTOBOTO, IHCTUTYIIHHOTO,
MaTepiaJIbHOTO, TIpolecyaibHoro [7, ¢. 193].

OxpemMo HEOOXiJTHO 3rajJlaTH PO TaKUW CKJIAJ0-
BHUM €JIEMEHT MpaBa Ha CHPABEUIMBUI CY[, SIK IIPABO
Ha JIOCTYII Ji0 cyay. [IpaBo Ha JOCTYI JI0 MPaBOCYMIsS
rapaHTyeThCs OaraTbMa HOPMATHBHUMH aKTaMH SIK
MDKHApOJHUMH, TaK 1 HAI[lOHAJBHUMHU, aje iCHyBaHHS
1 yHKIIOHYBaHHS Cydy B cyuyacHiif YKpaiHi HE MOXXKHA
HA3BaTU 3Pa3KOBUM B AacCICKTi 3a0e3MEUeHHsI [bOTO
mpasa.

[lepmr 3a Bce BaKIMBO BHU3HAYHUTH, SIKHHA 3MICT
Ma€ TEepPMiH «JIOCTyNl JO MpaBocyans». Hampukman,
H. Cakapa Bu3Haua€ JOCTYIHICTH NPABOCYIIS SIK TIEB-
HUH CTaHJApT, SIKU BiJIOMBa€ BUMOTH CIPABEIITUBOTO
Ta €(QEeKTHBHOTO CYIIOBOTO 3aXHUCTy, II0 KOHKPETH3Y-
€TBCSI Y HEOOMEXEHIH CymoBii IOpHCOMKIIi, Hajex-
HUX CYJOBUX IPOIEAypax, PO3yMHHX CTpoKax i 0e3-
MEPELIKOHOMY 3BEpHEHHI Oyab-sKoi ocodu 10 cymy
(8, c. 64].

OOrpyHTOBaHY IMO3HIIIIO 1010 BU3ZHAYCHHS 3MICTY
MOHATTS «IOCTYI JO mpaBocyqms» Mae i O. Muxaii-
JICHKO, KU BKa3ye Ha Te, IO IOHATTS «IOCTYI IO
MPABOCYJISA» 1 «JIOCTYIHICTh MPABOCYJIS» JOIIIBHO
Bizpi3HATH. JlOCTYn HEOOXiHO IMOB’SI3yBaTH 3 BiJIO-
BIIHAM JIO3BOJIOM THX, BiJ KOTO 3aJ€XWUTh HaIaHHS
MOJKJIMBOCTI 3BEpHYTHUCS JI0 TIPABOCYIUISL JJIsi 3aXUCTY
CBOIX IpaB, CBOOOJ i 3aKOHHUX iHTEpeciB. JlOCTYMHICTH
MPaBOCY/A/IS MOXKHA TIIyMauuTH SIK OJHY 13 HOro 3acal,
IHIIMMHU CJIOBaMH, 1€ MOMJIMBICTH YCIX Oakarouux
BUTBHO 1 06€3 Iepeiko/, Ha PIBHUX YMOBaX BUKOPUCTATH
Lei IHCTUTYT [Tl 3a0€3MeUeHHS CBOIX MPaB 1 3aKOHHUX
iHTepecis [9, c. 40].

Bigmopimao mo mosumii B. [ubiko «rtocTym 1m0
MPaBOCY/IJI Y KPUMIHAIBLHOMY MPOIECi O3HAUYa€ IeB-
HUHN mporecyanbHuid peuM (y BUIVISII BU3HAYCHHUX
y KpUMiHaJIbHO-IIPOIIECYATbHOMY 3aKOHI IIEBHUX BUMOT,
3a00pOH 1 JO3BOJIIB) SIK CHCTEMY BiAIIOBITHHUX MPOLIECY-
AIBHUX 3aC001B, AKHI 1a€ MOXKJIMBICTh Y4aCHUKAM IPO-
LIeCy 3HaTH PO CBOT paBa HA aKTUBHY Y4acTh y CTpaBi,
BUKOPHCTOBYBATH IIi IIpaBa [UIsl CIPABEJIUBOTO ii BUPI-
menHsa» [10, c. 45].
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HeoOxigHO MiAKpEecIuTH, IO MOCTYIHICTH IMPaBO-
cynas siBise co0OI0 CHUCTEMY OpraHi3aliifHO-IIPaBOBHX
Ta IHIIKUX 3aXOJiB OPraHiB JCPXKABHOT BIIAJM Ta THIIUX
VYACHHKIB CYCIUIBHUX BIJHOCHH MO0 CTBOPCHHS
HAJIOKHAX YMOB KOPHCTYBAaHHSI KOXXHOIO 0COOOIO TIpa-
BOM, Y TOMY YHMCIITi 37[aTHICTIO PO3YMITH Ta CBIJIOMO TTi3Ha-
BaTH TPaBOBI BUMOTH, BUKOPHUCTOBYBAaTH 3aKpillIcHi 3a
HEI0 TpaBa 1 BUKOHYBaTH IMOKJIAJICHI Ha Hel 00O0B’sI3KU
3 METOIO MiJBHIIECHHS PiBHS KyJIbTypHO-IIPABOBOTO PO3-
BUTKY KOXKHOT Jitouau [11, c. 7].

[Mpoanani3yBaBIH TTyMAaYCHHsI BITYN3HSIHUX HAYKOB-
LB HOHATTS «JOCTYI A0 NPaBOCYIIs», MU IIPOIIOHYEMO
PO3MIIIATH 1€ MOHATTS Y TaKMX HampsiMax: 1) moctym
JI0 TIPaBOCYIIS — TIPABOBUH MOPSIOK, SIKUH 3a0e3nedye
JIOCSATHEHHsI (DYHKI[IOHATLHOT METH THCTUTYTY CYZIOBOTO
3aXKCTy CIPAaBEIIUBOCTI; 2) JOCTYIT JIO MPaBOCYLISI —
cUCTeMa ITPABOBHUX IHCTPYMEHTIB, 1110 POOUTH MOKITHBOKO
3BEPHEHHS TPOMAJISH JI0 CyAy 3a]UIs1 3aXHCTY CBOTO TIpaBa
91 iHTEepecy Ta 3a0e3Iedye piBHICTh TAKOTO TOCTYILY IS
rpoMajisH; 3)  JOCTYI JIO MPaBOCYAJIS — EBHUI Tpo-
HeCyalbHUN PEKUM SIK CHCTEMa BiJITOBIHUX IPOIECY-
AIBHHX 3aC001B, SKUH A€ MOMIIUBICTh YIACHUKAM IIPO-
IIeCcy 3HATH TIPO CBOI IpaBa Ha aKTHBHY y4acTh Y CIIPaBi
Ta BUKOPUCTOBYBATH IIi TpaBa Uil CIPAaBEIIHUBOTO ii
BHUPIIIICHHS.

3aranom, y JiepaBi MalOTh ICHYBAaTH PEaNbHO JIiF0Ui
e(eKxTHBHI 3ac00M Ta MEXaHi3MH, 3a JIOTIOMOTOI0 SIKHX
oco0a 3MOXe peanizyBaTd CBO€ NMPaBO. Y IbOMY KOH-
TeKCTi BapTo 3rajaru pimeHHs KoncruryniliHoro Cymny
VYkpainu (qami — KCY) Ne 4-p/2019 Big 13.06.2019 [12],
skuM  KCY BH3HAaB HEKOHCTUTYI[IMHUM TOJIOXKEHHS
4. 2 c1. 389 KpuMiHaJIBHOTO NPOLIECYAILHOTO KOJIEKCY
VYipaian (mami — KIIK VYkpainu) momo HEMOXITHBOCTI
OCKapKeHHSI PIIICHb CyIy MepIiol 1HCTaHIii B KpPHMi-
HAJILHOMY TMPOBAJDKEHHI T Yac po3NIsAy KpHUMiHAb-
HOTO MPOBADKEHHSI B Cy/II IepIioi iHcTaHIii. My BBaxa-
emo, mo 1ie pimenHs KCY MoxHa BBaXaTH TakuM, 110
TIOJIIIIMIIO JIOCTYII IO Cy/dy, @ caMe JIOCTYIT OOBHHYBa-
YEHOTo 1 HOro 3aXMCHUKA 0 alessiiHOTO OCKap KCHHS
yXBaJI IPO 3aCTOCYBAHHS 3aM001KHOTO 3aX0y Y BUNNISIAL
TPUMAaHHS TIi]] BapTOI0.

OueBUAHO, 1O JUIA YKPAiHCHKUX T'POMAJISH OJHIEI0
3 OCHOBHHUX HOPM, sIKa 3aKPIIUTIOE MPABO HA CIPaBEIIH-
BUH cyn, € crartst 55 Konctutyiii Ykpainu, sika mporo-
nomye, mo «KoKHOMY TapaHTyeThCsl TIpaBO Ha OCKap-
JKEHHSI B Cy/i pillleHb, il 4u Oe3/isUIBHOCTI OpTraHiB
JIepKaBHOI BIIaJTH, OPTaHIB MICIIEBOTO CaMOBPSITyBaHHS,
MOCAIOBUX 1 CITy)O00BUX 0ciO». He MeHI BaskIMBOIO
HOPMOIO TSl BITYM3HSHOTO MPABO3aCTOCYBAHHS € CTaTTs
6 KonBeHI1ii mpo 3aXucT mpaB JIOAUHU 1 OCHOBOIOIOX-
HUX cBoOO (nami — KoHBeH1Iis), sika rapaHTye MpaBo Ha
CIIpaBEIUBUIA 1 TyONiYHUN PO3IISA]] CIIPABH YIIPOJOBK
PO3YMHOT0 CTPOKY HE3aJIeKHUM 1 O€3CTOPOHHIM CYy/IOM,
BCTQHOBIICHUM 3aKOHOM, Y Pa3i BH3HAYCHHS IIUBUIBHUX
TpaB i 000B’A3KIB 0COOH UM ITiJT Yac pO3MIsTYy Oy/Ib-SKOTO
KPUMIiHAJILHOTO OOBUHYBAYCHHS, 1110 BUCYBAETHCS 0COOI.

3 omsity Ha TOM (hakT, IO MPAaBO HA CIIPABEIIHMBHIA
CYJI TIOCI/Ta€ OJTHE 3 OCHOBHMX MICITh Y CHCTEeMI TII00aIIb-
HUX IIIHHOCTEH AEMOKPAaTHYHOTO CYCHiJIbCTBA, EBpOIICH-
CBKHH CYJl y CBOIH NMPAKTHIll MPOIOHYE JOCUTH ITUPOKE
fioro TaymauenHs. Tak, y cmpasi Delcourt v. Belgium
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€CIJI 3a3HaumMB, MO Ky JEMOKPATHYHOMY CYyCIUIBLCTBI
y cBiTIII po3yMiHHS KOHBEHINIT TipaBo Ha CrpaBeJTUBHIA
CY TIOCiJae HACTUTHKH 3HAYHE MICIIE, [0 0OMEKYBaIbHE
TrymMadeHHs: crarti 6 KonseHinii He BiimoBijano 6 MeTi
Ta MPU3HAYEHHIO IIbOTO MONOXKEeHH» [13].

VY cBofiii mpakTuni €BponeiickKuii cyJ; HeOTHOPA30BO
HATroJIOIIyBaB, IO NIPaBO Ha AOCTYI JIO CYAY, 3aKpiljicHe
y crari 6 KoHBeHIIii, He € a0COIFOTHUM: BOHO MOXKe OyTH
TiJTaHe OOMEKEHHIO, OCKITBKH BUMArae 3a CBO€IO MPH-
OO0 JEpXKaBHOTO PEryiroBaHHs. [lepikaBH-ydacHUIII
€Bporeiicekoi Pamy KOpUCTYIOTBCS y IIBOMY THTaHHI
MEBHOIO CBOOOMOI0 poscydy. Cya Mae TepeKOHATHCh
y TOMY, IO TPaBO JOCTYIY JIO0 CYAy HE OOMEKYETbCS
TaKUM YMHOM UM TAKOIO MipOIo, 110 cama CyTh Tpasa Oyzie
3BeJIcHa HaHiBelb. KpiM Toro, momioHe oOMeKeHHsI He
Oyne BianoBijatu cT. 6 KoHBEHII1, sIKIIO0 BOHO HE Iiepe-
CITIY€ JETITUMHOT METH Ta HEMa€e PO3yMHOT MPOTOPIIii-
HOCTI Mi>X BHKOPUCTAHHMH 3aCO0aMH Ta MOCTABICHOIO
Metoro (crpaBa Prince Hans-Adam II of Liechtenstein v.
Germany) [14].

[IpakTuka €Bponeichbkoro cyay moa0 YKpaiHu CTo-
COBHO TapaHTiii, 3akpimnenux crarreto 6 Konsenuii, 3Ha-
HITa cBoe BiOOpaKEHHS y CHpaBax, sIKi CTOCYIOTHCS
mpaBa JOCTYIy IO Cydy Ta CIIPaBEIUTMBOTO CYTOBOTO
posrimy. | Mu MaeMo 3a3Ha4nTH, 10, HA YKallb, BUCHO-
Bku €CI1JI € HeBTIIHUMH U151 YKpaTHH, aJUKE TIPaKTHKA
3aCTOCYBaHHS JCPXKABOIO IHCTPYMEHTIB, IO TOKIMKAHI
3a0e3MeuyBaTH TPOMAJSTHAM MOXIIMBICTh peaji3yBaTu
CBOE IPaBO Ha CIPABEIUIMBUH Cyll, HE € ePEKTUBHOIO.
OcHOBHI IIpoOJIEMH BOAUAIOTHCA Y BiJICYTHOCTI Hi€BHX
rapaHTiii mpaBa 0CcOOM Ha CIPaBEUIMBUI CYJ, HETOCKO-
HAJIOCTI TIPOIECYATbHOTO 3aKOHY 1 BiJICYyTHOCTI BHY-
TPITHBOTO CIPSIMYBAHHS Cy/I/TIB Ha 3a0e31eUCHHS MpaBa
ocobun Ha crpaBemiBUil cyd. be3cymMHIBHO, 1o Taka
MIPAKTUKA HE € JOITyCTHMOIO JUIS IIPABOBOI ICPIKaBH.

Came TOMy € HarajbHa HEOOXIIHICTb Yy MIBHIKHX
1 edextuBHUX pedopmax CyaoBoi cucTeMH YKpaiHu,
pedopmax, ski 3a0e3neyarh HE TUTBKH 1CHYBaHHS MOX-
JIMBOCTI peaiizyBaTd 0CO00I0 TpaBa Ha CIPaBETUBHHA
cyn, ane peopmax, SKi 1aayTh MOXIIMBICTD TPOMa/ITHAM
YKpaiHh 3aCTOCOBYBaTH YBECh KOMIUIEKC IpaB, MEpEen-
0avyeHNX MIXHAPOIHUMH 1 HAIllOHAJHLHUMH HOPMaMH
pasa.

Ha >xanp, six 3a3Ha9ae M. OHIIIYK, pe3y/ibTaTh COIlio-
JIOT1YHOTO JTOCHIKEHHSI BKa3ylOTh Ha Te, 110 Jume 39%
YKpaiHI[iB BBa)XKaIOTh, 1[0 MPABO HA CHPAaBEATIMBHUI CyI
B YKpaiHi TOBHICTIO a00 YacTKOBO peasi3oBaHO. BTim,
61% HaceneHHs KpaiHu CXWIIIETBCS 10 TyMKH, 1110 00U~
THCH CIIPABEUTHBOTO CyIy B KpaiHi MPaKTHIHO HEMOXK-
muBo [15, c. 8]. Ha Hame mnepekoHaHHs, BiIIOBIIHA
CTaTUCTHKA BiloOpa’ka€ HE3aJOBUIGHUI PIBEHH NOBIpH
TpOMaJisiH YKpaiHH JI0 CY/I0BOi CUCTEMH.

[TincymMoByr0YM, MU MOKEMO 3a3HAYHTH, IO MPABO
Ha CHpaBeNIUBUI CyJ Mallo 3Ha4YHy icTopito (opmy-
BaHHS 1 PO3BUTKY. Y CydacHiil IpaBOBiif Haylli HeMae
€IUHOT TYMKH IOAO0 BHU3HAYCHHS UITKUX KPHUTEPIiiB
CIPaBETUBOCTI, sika GOpPMYy€E 3MIiCTOBE SAPO MpaBa Ha
CTIpaBeUTUBHI cyl. HopMaTHBHE 3aKpiIICHHS ITpaBa Ha
CIIPaBEUTUBHIA CyI € y 0ararb0X HOPMATHBHUX aKTax
MDKHApOJHOTO 1 HaIlOHAJIbHOTO piBHA. BpaxoByroun
KOHCTUTYILiHUII piBeHb 3a0e3MeueHHs IIpaBa Ha CIIpa-
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BEAJTUBUI Cy/1 B YKpaiHi, € MiJICTaBu 3pOOUTH BUCHOBOK
po Te, IO MPaBO Ha CIPABEUIMBUN CYJl € MPEIMETOM
MPABOBOTO MEXaHi3My 3a0e3ledyeHHs] TpaB YyYacHH-
KiB KPUMIHAJIBHOTO TMPOBA/PKECHHS B KOHCTHUTYIIHHIN
ropucaukiii. Bonnouac, Ha kanb, YKpaiHa HE MOXE
BBaKaTUCS KpaiHOO, sika TIOBHOKO MIpOr0 3abe3rnedye
NPaBO Ha CHPABEIUIMBHUI CyI JUIsI CBOIX IPOMAJIsH, 10
MIATBEPIKYETHCSI 3HAYHOIO KITBKICTIO CKapr J0 €Bpo-
MEHCHKOTO0 CyAy 3 TIpaB JIIONUHH, MOAAHUX TPOMAJIs-
HaMmu Hamol kpainu. OYEBHIHOIO € HarajibHa MoTpeda
B peopMyBaHHI HalliOHAJIBHOTO 3aKOHOJABCTBA YKpa-
1HUM 3arajioM Ta KPEMiHAJIBFHOTO MPOIIECYAIFHOTO MTpaBa
30Kkpema y chepi 3abe3rneueHHs mpaBa 0coOH Ha cIipa-
BEJIJIUBUI CY/I.
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IIpuBaTHe Ta My0JaiuHe NPaBo

Isanos M.C. IIPABO HA CIIPABEIJIMBHUM CYJ SAK IPEJIMET ITPABOBOI'O MEXAHI3MY
3ABE3INNEYEHHSA ITPAB YHACHUKIB KPUMIHAJIBHOI'O ITPOBAJIKEHHS B KOHCTUTYHIMHIN
IOPUCAUKIII

[IpaBo Ha cripaBeIJIMBHIA CyJT € OJTHUM 13 HAWJABHIIINX MPaB, sIKi HAIaBATHCS 3aKOHOM JIFOJIMHI JJIs 3aXMCTY CBOIX
paB, CBOOON 1 3aKOHHMX iHTepeciB. IIpaBo Ha cripaBeATMBHN Cy[ AOCHIIIKYBATOCH Y POOOTAX BHIATHUX yUCHHUX,
(¢inocois, IOPUCTIB, SKi CBOTO Yacy MPsIMO BKa3yBajHM, II[0 CIIPABEATIHUBICTh € JIIOJCHKOIO KaTEropiero, sika MOXe
ICHYBaTH y LIMB1JII30BaHOMY CYCIIUJILCTBI, /I ICHY€ JepikaBa, 10 MIATPUMYE 1 TapaHTy€e iCHYBaHHS CIIPaBEAJIUBOTO
cyny. Ha moTodnHuii MOMEHT MpaBO Ha CIPABEUIUBHIA CYI € BHU3HAHUM IPABOM JIIOMUHH, SKE 3aKPIIUICHO Y
HAITIOHATPHAX Ta MDKHAPOTHHX 3aKOHAX. ICHyBaHHS mpaBa Ha CHpPABEUIMBUI CyI € TapaHTIEI0 3aKOHHOTO
BHUKOPHUCTAHHS y4aCHUKaMU KPAMiHAJIFHOTO IPOIIECY CBOIX MPaB Ta HAMCKHOTO BUKOHAHHSI HUIMH CBOIX 000B’SI3KIB,
10 TIPU3BOANTE A0 €(PEKTUBHOTO JOCSITHEHHS IiJICH KPUMIHAIBHOTO MPOBapKeHHS. [IpaBo Ha cripaBeyTUBHIA Cyn
CKJIAJa€eThesl 3 0araThbOX iHIIMX IPaB, SKi BU3HAYAIOTH Pi3HI aCIEKTH MPOBEACHHS CYJOBOTO PO3IIALY CIIPaBH,
sIKI B CYKYTHOCTI 3a0€3MeuyIoTh iICHYBaHHS 1HCTUTYTy IIpaBa Ha clpaBeAauBuil cyn. OkpeMoi yBaru 3aciyroBye
IIPaBO Ha AOCTYyN J0 npaBocyans. [IpaBo Ha AOCTynm 10 MPaBOCYAJS € BaXIMBOK CKJIQJ0BOI YAaCTHHONO IIpaBa
Ha CIPaBEUTUBHUIA Cyl, OCKUIBKA BOHO HAJIa€ MOMJIMBICTD Peai3yBaTH YYaCHHKAM KPUMiHAIBHOTO MPOBAKCHHS
BJIACHI TIpaBa 3aJyIs 3a0e3MeUYeHHs CBOIX NpollecyalbHuX iHTepeciB. Ha xanb, B YkpaiHi me He 3a0e3neucHui
HAJIOKHUH piBeHb €(DEKTUBHOCTI TAKOTO TpaBa, 0COOINBO, 3BAYKAIOUN HA CTATUCTHKY 3BEPHEHb IPOMAJISIH YKpaTHH
70 €BPONEHUCHKOTO CyMy 3 NpaB JIIOAWHU 31 CKapraMy Ha MOPYIICHHS TaKOTO IMpaBa JIEPXKaBHUMH OpPTraHaMH.
BonHouac HanexHui HayKOBUIT aHaIi3 JaCTh MOJKIIMBICTh HAPaIloBaTH HEOOXiJHI 3MiHH B 3aKOHOJABCTBI YKpaiHH,
1110, CBOEIO YEProto, Oy/e MO3UTUBHO BIUTUBATH HA PIBEHb 3aXUIIEHOCTI IPaBa Ha CIIPABEIUBUI CYJI Ul TPOMAJSH
VYkpainu. BpaxoByroun KOHCTUTYLIHHUH piBeHb 3a0e3MeueHHs paBa Ha CIIpaBeUIMBUI Cyll B YKpaiHi, € [iJCTaBu
3pOOHTH BHCHOBOK IIPO T€, IO MPAaBO HA CIIPABEMIMBHU CYI € IPEIMETOM IIPAaBOBOTO MEXaHi3My 3a0e3IeucHHs
MpaB YYaCHUKIB KPUMIHAILHOTO MPOBAPKEHHS B KOHCTUTYIIIHHIN FOPUCIUKITIT.

Knwouoei cnosa: cripaBemIMBiCTh, NMPAaBO HA CHPABCUIMBUI Cyd, KPUMIHAIBHUM TPOIEC, KOHCTHUTYIiiHA
FOPUCIUKILISA, MEXaHi3M 3a0e3eueHHs MPaB YYaCHUKIB KPUMIHAIBHOTO TPOBAKEHHS, MPaBO Ha JOCTYII JIO CYIY.

Ivanov M.S. THE RIGHT TO FAIR TRIAL AS THE SUBJECT OF A LEGAL MECHANISM
FOR ENSURING THE RIGHTS OF PARTICIPANTS IN CRIMINAL PROCEEDINGS
IN CONSTITUTIONAL JURISDICTION

The right to fair trial is one of the oldest rights granted by law to a person to protect his rights, freedoms and
legitimate interests. The right to fair trial took place in the writings of eminent ancient scholars, philosophers, and
lawyers, who in their time explicitly stated that justice is the human category that can exist in the society where
the state exists, and that civilized society must uphold the existence of justice court. It would be right to point out
that the re-flourishing of the institution of the right to fair trial took place only in the eighteenth century and was
related to the development of civil society, state institutions and the institute of human rights. At present, the right
to fair trial is the recognized human right enshrined in national and international law and is a pillar of the institute
of court, although such right is not absolute. A particularly important area of application of the right to fair trial is
the area of criminal-procedural relations, where the risks of misapplication of the rules of law can cause serious
consequences for the rights, freedoms and interests of citizens. The right to fair trial is the guarantee of the lawful
use of the rights of the participants in the criminal proceedings and the proper performance of their duties, which
leads to the effective attainment of the objectives of criminal proceedings. In defining the content of the right
to fair trial, we turned to the opinion of many domestic scientists and lawyers, who, although, are not in a same
position, but generally define the features of the right to fair trial quite similarly. We emphasize that the right to fair
trial is not a monolithic one, but it consists of many other rights which determine the various aspects of the trial
and which together ensure the existence of the right to fair trial. Among such rights is the right, that we believe,
deserves special attention, the right to access to justice. The right to access to justice is an important component of
the right to fair trial, as the right to access to justice is an element of the right to fair trial that enables participants
in criminal proceedings to exercise their rights for the purpose of securing their procedural interests. We consider
it is necessary to state that the right to access to justice determines the 2 basic aspects of the exercise of the right to
fair trial, namely, the aspect of physical and legal access to a fair court, and accordingly the exercise of the right to
fair trial. We also noted that the right to fair trial was reflected not only in the criminal procedural legislation and
in the Criminal Procedure Code of Ukraine. The right to fair trial is enshrined in the Constitution of Ukraine and is
binding on all forms of justice, that is reflected in the decisions of the Constitutional Court of Ukraine. In addition,
the institution of the right to fair trial is the compulsory attribute of international law, such as the Convention for
the Protection of Human Rights and Fundamental Freedoms. Unfortunately, we cannot ascertain the proper level
of effectiveness of such right, especially considering the statistics of appeals of citizens of Ukraine to the European
Court of Justice with complaints of violation of such right by the state bodies of Ukraine. At the same time, we are
convinced that proper scientific analysis will make it possible the necessary changes to the legislation of Ukraine,
and the implementation of the relevant conclusions will have a positive impact on the level of protection of the right
to fair trial for citizens of Ukraine.

Key words: justice, right to fair trial, criminal procedure, constitutional jurisdiction, mechanism for securing the
rights of participants in criminal proceedings, right of access to court.
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