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OO0 PO3YMIHHSA KATEIOPIi «KKPUMIHAJbHO-ITPABOBA KBAJII®IKAIIIS»

AKTyanbHicTh TemMu JociigkenHs. Kaa-
mi¢ikaligs B KpUMIHAJbHOMY IIpaBl € MEpIIUM
1 OCHOBHHMM €TaliOM 3aCTOCYBaHHsS KpHUMiHAJIb-
HOTO TIpaBa, 0e3 kBamidikarii #oro 3acTocyBaHHS
HEMOXJIMBE. TaKUM YMHOM, KpUMIHAJIbHE 3aKOHO-
JIABCTBO MPAKTHYHO HE MICTUTH CTaHIAPTIB KBai-
¢ikauii. Ananiz nocranoB [lnenymy BepxoBHoro
Cyny VYkpainu Ta noctaHoB Bepxosnoro Cyny
MOKa3ye, M0 OUIBLIICTh IXHIX JOPYYEHb CTOCY-
IOTBCSL PO3’SICHEHHSI OKPEMHUX NMHUTaHb MIOAO0 KBa-
midikarii oKpeMHX BHIIB 3JI0YMHIB, aje BOHU HE
€ Oe33anepeyHuMH.

[MutanHsam kBamidikarlii 3JI0Y4UHIB Ta KpUMi-
HAJIBHO-NIPAaBOBOI KBami(ikalii MpUCBIYSHI Tpar
0araTboX yKpaiHChKUX yueHuX, sk [L.I1. Aunpymixo,
®.T". Bypuak, M.11. Kopsxascexuii, B.B. Ky3nenos,
M.I. I1anos, €.0. [Tucemencekuii, A.B. CaBuenko,
T.I. Cozancekmii, O.B. Ve, H.I. Yerpunpka Ta in.

Mera crarrti. MeToto € po3msin KBamidika-
i y KpUMiHAJIBHOMY MpaBi YKpaiHH, a TaKoK
XapaKTEepUCTUKA YSABICHHS IO i1 3MICT, CTPYKTYpPY
HOPMHU Ta MicCli€ B CUCTEMI KpUMIHAJIbHOTO MpaBa.

Buknan ocHoBHoro wmarepiamy. Ksamidi-
Kallig B rajxy3l KpUMIHQJIbHOTO IIpaBa € OJHUM
3 OCHOBHHX eTamiB (€TamiB) 3aCTOCyBaHHS KpH-
MIHAJIBHOTO TpaBa, (yHIaMEHTAJIbHUM, KIIOYO-
BUM €JIEMEHTOM BIUIMBY KPHMIiHAJIBHOTO TIpaBa,
BU3HAYCHHSM IHTAaHHS KPUMIHAJbHOTO MpPOBa-
JUKeHHsI, 0a30BOI0 KaTeropi€l0 B KPUMIHAIBHOMY
MpaBi, KPUMiHAIBHO-TIPABOBIN JOKTPHUHI, CIITUiN
1 cynmosiif mpakruui [1, c¢. 171-175; 2, ¢. 10-17].
HesBaxaroun Ha Te, MO MOHATTSA KBajigikarii
€ OJIHIEI0 3 OCHOBOIIOJIOKHUX 1 BH3HAYaJIbHUX
Kareropii He TUIbKM B KPUMIHAJIBLHOMY TIpaBi, a
W 3arajiom, HOro BHU3HAYEHHS B 3aKOHOJIABCTBI
BincyTHe. Tak, KK VYkpainu 2001 p. (mani — KK)
[3] HE MICTUTH BH3HAYCHHS TOHATTS «KBami(hika-
isH», X04a B OKPEMHUX BHITaJIKaX BKUBAETHCS IEH
TepmiH (4. 2 ¢T. 9, 9. 3 ct. 29, ct. 33, ct. 35, 4. 3
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CT. 66, u. 4 ct. 67 KK). Ilpu nipomy npakTH4aHO
BECb HOPMAaTHBHO-IIPABOBUN aKT CHPSIMOBAHUI
Ha BHpINICHHS NUTAHHS NP0 KBamiQikaiioo BUH-
HEHOTO 0COOOI0 3JIOUMHHOTO JiSTHHS Ta 3aCTOCY-
BaHHS KPUMIHAJIBHO-TIPABOBHUX 3aXOJIiB.

3ayBaXMMO, LI0 BiH BHUKOPUCTOBYE TEPMIH
«BIIMOBIAANBHICTEY, HANPUKIAJ, BiAMOBIIHO
mo 4. 2 ct. 29 KK, opranizarop, migdyproBau
1 MapTHEp NMPUTATYIOTHCS 10 KPUMIHAIBHOI Bif-
MOBIATBHOCTI 3a CT. 27 Ta miei crarti (YJacTUHU
crarTi) OcobmuBoi wactuan KK, sika mependauae
BUMHEHUI BUHHUM 3J109MH. BBajkaemo, 110 BUKO-
PUCTaHHSI TEpPMiHA «BIAMOBIAAIBHICTEY) Y IBOMY
BUIAJIKy HE 30BCiM Jioriune. Ilo-mepie, kBai-
dikamis nepeaye NpUTATHEHHIO 0COOW A0 BiamoO-
BIIaTbHOCTI Ta BU3HA4Ya€ 3aCTOCYBAHHS 3aXOiB
BIUTMBY KpPHMIHAJIBHOTO 3aKkoHY. [lo-npyre, HaBe-
JIeHa JUIsS TIPUKIJIay HOpMa HE BUPIIIYE MUTAHHS
KPUMIHAJIBHOI BiATMOBITaJIBHOCTI, @ BCTAHOBIIIOE
OpPUHIMON KBadiQikamii MisiHb MPaBONOPYIIHU-
KiB. 3pemToro, isSHHSA OCOOHW, IO Ma€ KPUMi-
HaJIbHE 3HA4YEHHs, Mae OyTH KBaslipiKOBaHUM, ajie
BOHO MOXKe OyTH 3BiJIbHEHE BiJl KPUMIHAJIBHOI
BiJIIIOB11aJIHOCTI.

Crhin 3a3HauuTH, IO TEPMIiH «IIpaBOBa KBa-
midikaiis» IIMPOKO BXHUBAETHCS B KPUMIHAIb-
HOMY MpOLECYaJbHOMY 3aKOHOIABCTBI YKpaiHH,
MOPSZIKY HOTO 3/1iiCHEeHHS Ta 3a(piKCOBaHUH y MPO-
HecyaabHUX TOKyMeHTax (m. 2 9.2 cT. 155, m. 2 4. 1
ct. 184 Ta in. KIIK). Ilpore, sik 3a3nauae €.B. bia-
TOB, BUKOPHCTAHHS TAKOTO MOHATTS B KPUMiHAJb-
HO-TIPOLIeCyaJIbHOMY 3aKOH1 HE CBIAYUTH PO HOTo
KPUMIHAJIBHO-TIPOIIECYAIbHUN XapaKTep, KBasi(i-
Kallisl € MaTepianbHoIo [4, ¢. 92].

TpaauuiiftHO B KpUMiHAJIBHO-TIPABOBIH JiTEpa-
Typl pO3IVISAAIOTHCS MUTAHHS KBasiQikamii 3710-
quHiB [5, ¢. 90-93; 6]. YV nokTpuHi icHYy€E Kinbka
MiIXOMIB 10 HAYKOBOTO aHaJi3y Takoi KBamidi-
Kartii.
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[lepmmii miaXinm TPYyHTYETbCS Ha BHBYCHHI
3araJlbHUX 3aKOHOMIPHOCTEH, MPHUHIUIIB, METO-
B, SIKI BUKOPUCTOBYIOTHCS B TIpoIieci KBasidika-
ii 3704MHYy. ABTOPH IILOTO MiX0Ty Majlu HA METi
pO3poOUTH TEOPit0, OCHOBH, MPHUHIIUIIN, KOHIIET-
mito kBamidikarii 3mounHiB [7; 8]. Y TeopeTHyHHX
paMKax kBasti(ikariii 1esKi BueHI 3BepTarOTh yBary
Ha OKpeMi npobiieMu (acnekTH) KBamidikarii 3710-
YUHIB, aHAaJI3yHO4HW, HaNmpuKIaJ, KBamidikariro
3JI0YMHIB 32 Cy0’€KTUBHHUMHU O3HAKaMH, KBamiika-
1[I0 MHOKUHHUX 3JI0YMHIB, TOMWIKH y KBaji(ika-
i 3JI0YMHIB TOIIIO.

Jpyruil miaxiJ XapakTepu3yeTbCs BUBUYEHHIM
KBaJidikamii oKpeMux 3704YMHIB a0 TpyHn OIHO-
piaHMX 3704HHIB [9].

OcTaHHIM dYacoM pakypc KBamidikariiHux
JOCII/DKEHb Je10 3MiHUBCS 1 B HAyKOBIiH JiTepa-
Typi Aenani Ouiblle yBaru HaOyBa€ IMOJOKEHHS
0JI0 PO3MIMPEHHsT 00’ekra KBamidikamii. Humi
B KPHUMIHQJIBHO-IIPABOBIM JOKTPHHI CIIBICHYIOTh
JIBa HAYKOBHX TIX0aH 10 00’ €KTa KBasiikarii: a)
kBauti(bikarist 3M0YMHIB, 0) KBai(iKaIis 3T0OYNHIB
1 JisiHb, SKi He € 3mounHamu [ 10].

VY npaBoBiil JOKTPUHI CIYLIHO 3a3HAY€HO, ILIO0
CTBOpPEHHSI HEOOX1HOTO MOHSATIMHO-KaTeropiaib-
HOTO amapary € HapiKHHUM KaMEHEM, eJIEMEHTOM
METOOJIOTI] BIAMOBIHOI rary3i HayKH, 110 Haly-
Ba€ OCOOJIMBOIO 3HAYCHHS JIsl IOPHCIIPYICHII,
Jie KOXKeH TepMiH Ma€ TIYMayHTHUCS OZHO3HAYHO
Ta aJeKBaTHO BIATBOPIOBATH OO’ €KTHUBHY peab-
HicTh [11, c. 7]. BBaxkaemo, 1110 BUBYEHHS KBaTi(]i-
KaliiHO1 nMpoOJieMy B KPUMIHAJILHOMY IpaBi CJiJ
MOYMHATH 3 3’SICYyBaHHA ii CYTHOCTI Ta IOHATTS.

Crhin 3a3HayMTH, LOI0 KPHUMIHAJIBHO-IIPABOBA
JiTeparypa MICTUTh HW3KY BH3HAY€Hb MOHATTS
«xmacudikamiss 3modnHy». OHI aBTOpPH TPOTIO-
HYIOTh JOCUTh OpHTiHAJbHI BU3HAYCHHS IHOTO
MOHSTTS, 1HII TPAKTYIOTh (pas3u, siki Oylu HaBe-
JICH1 B HAYKOBUX JDKEpesiax.

BrnacHe Bu3HAY€HHA TOHATTS «KBamidika-
Lis» y BITYM3HSHIA Haylll KpUMIHAJIBHOTO IpaBa
Briepire chopmymoBaB y 1947 p. O.A. I'eprieH30H,
SIKUI BU3HAB KBaTi(DiKaIlifo 37I09MHIB BCTAHOBJICH-
HSM BIAMOBITHOCTI I[LOTO JiSIHHS O3HaKaM KpH-
MIHAJbHOTO MPABOMOPYIIEHHS 3TiIHO 13 3aKOHOM
[12, c. 4]. Hizuime M.I. KopxaHCbKuii TTOMITHB,
110 TaKe BU3HAYEHHS HE MiAXOAUTH JUIS MPAKTHKH,
OCKUIBKM HE MICTUTh HACTAHOB y Taiy3l KpuMi-
HaJIBHOTO MPaBa, SKi B KOHKPETHOMY BUTIQJIKY CJIiJT
Oys10 0 3acToCcyBaTH J10 1bOTO HistHHSA [ 13, ¢. 5-6].

BusHaueHHsT 1BOTO TOHATTA  PO3POOIECHO
B Mpalsix Takux BYeHUX, sik B.M. Kynpsisues [14],
B.O. HaBpoupkuii [15], siki TpakTytoTh KBajidika-
Ii}0 HE JIMIIE SK MPOIEC BCTAHOBJICHHS BiJIOBIJI-
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HOCTI MI’K O3HAaKaMH [JisSTHHS Ta O3HAKaMH isIHHS,
a sK 3JI04WH, mnependadeHnii KpumiHamsHUM
KOJZICKCOM, a TaKOX FOPUIAMYHUI 3aITUC Pe3yNbTaTy
MiATBEP/PKEHOT 4YM HEBU3HAYCHOI BiAMOBIAHOCTI
B odimiitnomy gokymenti. B.M. KynpsiBues nomi-
THUB, 1110 KBTi(hiKaIlisl 37TI0YMHIB — [1€ BCTAHOBJICHHS
Ta MPaBOBE 3aKPIIUIEHHS CYBOPOI BIANOBITHOCTI
O3HaK [IISTHHS O3HAaKaM TIPaBOTIOPYIICHHS, TEpe-
O0a4eHWX KpHUMiHaJIBHUM 3akoHoM [14, c. 7-8].
HaBenene Buie BU3Ha4YeHHs KBatidikarii 3;7109u-
HIB IPUHHATE HAYKO KPUMIHAJIBHOTO MpaBa, Xo4ua
JUCKYCIi 11010 OKpeMuX ii acmnekTtiB (0coOiIMBOC-
Tel), siKi MaloTh OyTH BioOpakeHi y BU3HAYEHHI
I[bOTO TOHATTS, B JOKTPHHI KPUMIHAIBLHOTO IpaBa
TPHUBAIOTH 1 TOHHHI.

KBamigikairo Sk pe3yynbTar OIliHKHA PO3TIIsAIae
B.O. Hamporupkuii, BKa3yroum, 10 KBamidikarlis
3JIOYHMHIB — I1€ PE3yJbTaT KpUMiHAIBHO-TIPABOBOI
OILIIHKHU [ISTHHS OpraHaMM MOMNEPEeTHbOTO PO3CIi-
JIyBaHHS Ta JOCYAOBOTO PO3CIiaAyBaHHs, BHACIHi-
JIOK 90TO KOHCTaTOBAHO, 1110 BUMHEHE € 3JIOUNHOM,
BU3HAYCHO HOPMY KpPHUMIHAJIBHOTO 3aKOHY, sKa
nepeadavae BiAMOBIMATBHICTD 32 BUMHECHE, 1 BCTa-
HOBJICHO BIJMOBIAHICTP MDK IOPHUIAWYHO 3HAYH-
MUMH O3HAKaMH MOCATaHHS W O3HaKaMU 3JI0YWHY,
nepeaoaveHoro 3aK0HOM, 1 MPOLECyalbHO 3aKpill-
JIEHUH BUCHOBOK IIOJI0 HASBHOCTI TaKoi BiJIITOBI/I-
Hocri [15, c. 33].

Jlesiki TOCTITHUKY pO3TISIIaloTh KBasi(iKaIlito
SIK PO3yMOBO-JIOTIYHHIA MPOIIEC, MO 3TIHCHIOETHCS
3a 3aKoHaMU (hOpMaIbHOI JIOTIKH 3 BAKOPUCTAHHAM
TaKuX TMPUHOMIB 1 METOJIB, SIK THAYKIS 1 IETyK-
ITis, aHAJIi3 1 CHHTE3, TIEpexij] BiJ aOCTPaKTHOTO J0
KOHKPETHOTO. 3a KBaJi(iKalli€lo JaeThCs IPaBoBa
XapaKTEePUCTHKA CYCIIJILHO HEOEe3MEeUHOTO JTisSTHHS
[16, c. 92].

M.I. [TaHOB, aKIEHTYIOYM HA TOCIIIHKCHHI KBa-
midikarii 3704MHY Ha OCHOBI BCTAHOBJICHHS ITiJI-
CTaB KpHUMIiHAIBHOI BiAMOBIAAIBHOCTI, & TaKOX
THOCEOJIOTIYHUX Ta (HOPMaTbHO-JIOTIYHUX acCIeK-
TiB KBasidikallii, 3a3Ha4uB, 110 «KBaJi(iKaIist 3710-
YHHIB — II¢ BCTAHOBJICHHS Ta IPABOBE 3aKPIIICHHS
KPUMIHAJIBHOTO 3aKOHY 1 3aKpIIJICHHS B aKTi MPO
KpUMIHAJIBHY BiJIMOBIIABHICTD, TIOEHAHE 3 PO3-
MEXyBaHHSM 3JI0YMHIB Ta iX BiIOKPEMIICHHSIM Bij
JlisiHb, K1 He € 3mounHamMu» [17, c. 48].

[Ilo6 BCTAaHOBUTH pOJIb 1 MicCIle SBHUINA, MPE-
MeTa, TMpoIecy, iSIIbHOCTI B CHUCTEMi 3HAHb
1 IPaKTUKH, HEOOX1THO BU3HAYMTH HOTO CYTHICTh
1 IOHATTSL.

BBakaemo, 110 HaWBa)JIMBIIIUM aCIIEKTOM
KBaJi(ikalii, 10 BU3HAYa€ i CYTHICTh 1 3MICT,
€ OIliHKa TOTO, IO CTAJ0Cs, TOOTO OIliHKA 3JI0YHH-
HOTO JIiSTHHS Ha OCHOBI TIOJIOKEHb KPUMIHAIBHOTO
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3aKOHY, SIKa TIOJIATAE B KpPUMIHAIBHO-TIPABOBIH
OIIiHIII KPUMIHAIBHOTO MPABOTIOPYIICHHS.

CyTp  KpHUMiHAJIBHO-IPAaBOBOI  KBamiikarii
MoJisira€ B KPUMIHAJIbHO-TIPABOBIM OILIHII KpUMi-
HaJIbHO-TIPAaBOBHX (haKTIB 13 METOIO 3a0€3ICUCHHS
KpUMiHAJIBHO-TIPAaBOBOTO BIUIMBY Ha 0cC00y, sKa
BYMHMJIA 3JIOYMHHE MiSHHS, y TOMY YHCII OINHII
HAOT0 METH Ta COIIaIbHO-TIPABOBOI POTI.

s BaxkimBa 03HaKa KBamiikarli € CHCTeMOY-
TBOPIOIOYOI0, OCKUIBKM BHU3HA4a€ OCHOBHE, KIIIO-
YOBE, CYTHICTh 1 3MIiCT KBamidikaiii, BH3HA4a€
crientiiky ii BIacCTHBOCTEH, oOcsAT ii moHATTS. L5
03HAaKa TAKOX € M1ICTaBOIO JUIs BIIMEKyBaHHS KBa-
midikamii BiJl IHIIUX MOHATH 1 MPOIECIB, MiSUTHHO-
cTi y cepi 3acTocyBaHHS KPUMIHAIBHOTO TIpaBa.
[Hmmi kBamidikamniiHi 03HaKu 00’ €HaHI B TIOHATTS
HABKOJIO L1€1 BAXKJIMBOI CUCTEMHOI O3HAKHU.

Bu3HaBmM  KpUMIHAJIBHO-TIPABOBY  OLIIHKY
ICTOTHOIO O3HAKor KBamidikarii, HE0OXigHO
BCTAHOBHUTH CHeNH(]iuHI O3HAKH, IO YTBOPIOIOTH
MOHSTTS KBaJTi(hikarii.

[TonsTTa KBamidikamii IpsSMO YU OMOCEPEIKO-
BaHO IOB’s3aHE 3 OI[IHKOIO SIK ICTOTHOIO O3HAKOIO.
BincyTHicTh Takoro 3B°s13Ky CBITYHUTH MPO MOMUII-
KOBICTb 3apaxyBaHHS O3HAKW /0 THUX, IO BU3HA-
YaroTh KBaJi(iKalilo Ta CTAaHOBIATH ii TOHSTTS.
Le#t ¢akT TakoX OOTPYHTOBYE Te, IO 3a3HAUYEHA
ICTOTHA CHCTEMOYTBOPIOIOYA O3HAKa «KPUMIiHAIIb-
HO-TIPaBOBA OIlIHKa» MOXe OyTH BUKOPHCTAHA SIK
CHUHOHIM «KBaTi(iKkaIlii 3 KpUMIHAIEHOTO ITpaBay.

KpuminanbHO-TIpaBOBi BiIHOCHUHU € ITiJICTABOIO
JUI BCTAHOBJICHHS KPHUMIHAJIbHO-IPOIECYaTbHUX
BITHOCUH, OOIPYHTYBaHHAM SKHMX € KBai(ika-
mist. IligroroBye mpoBaKEHHS PO3NOYHMHAETHCS
3 MOMEHTY BHECEHHS B1IOMOCTEeH /10 € AMHOTO pee-
CTpPY JOCYIOBUX po3ciimayBaHb (4. 2 ct. 214 1I1K)
[18], mo sikoro 00OOB’SI3KOBO BKIIIOYAETHCS IIOIIC-
penHs opuaryYHa KBaji(ikalis MpaBONOPYIICHHS
13 3a3HAYCHHSIM CTaTTi.

VY mporeci kBamidikanii He0OX1THO OOIPYHTY-
BaTH 3aCTOCYBaHHS KOHKPETHOI CTaTTi (YacTHHU
crarti) KK. Ile 3mifiCHIOETBCS TUIIXOM ITOKa3y
TOTO, IO 3JIOYMHHI O3HAKU IiSTHHS, BYMHEHOTO
i€r0 0co00r0, TOYHO Ta ITOBHICTIO BIAIIOBIAAIOTH
(€ TOTOXHI) IOPUAWYHUM O3HAKaM KOHKPETHOTO
37I0YUHY, AiSIHHS, K€ HE € KPUMIHAJIBHO MPOTHU-
NIPaBHUM, aJI€ MA€ 3JI0YMHHUHN 3MICT YU TOBEIIHKY
[19,c. 181-184].

Kgamidixkariiro 3MIACHIOIOTH BiJITIOB1THI
Cy0’€KTH — TIPaBOOXOPOHHI OpraHdM Ta CyHd, IO
KOMIETEHII1 SKUX BXOAWUTH MiATOTOBYE PO3CIIiTY-
BaHHs Ta BU3HAHHS BiJMOBIJHUM KPHUMiHAJIBHUM
MPOBA/DKEHHSAM. 3ayBakKUMO, LI0 CYO’€KT Tipa-
BOINOPYIIEHHS, MOTEpHUINH, aJBOKATH, HAyKOBII

125

Ta 1HII TAaKOXX MOXYTh KBai(iKyBaTHCS SIK KpH-
MiHaJbHE TpaBomnopymieHHs. [Ipore cy0’exTamu
KpUMiHAJIBHO-TIPABOBOI KBasi(hikaiii caMOCTIHHO
MOXYTh OyTH JIUIIE MPALIBHUKU TPABOOXOPOHHHX
OprasiB Ta CyJl 3a BJIaJ00, OCKUIBKH 1 KBaJi(ika-
1is mepeadadae MPUMYCOBHM 3TOYMHHNIN BIUIMB Ha
0co0y, sika BYMHIJIA 37I0YMHHE JTisTHHS.

[Tpeamerom kBamidikamii € TiISHHS KpUMi-
HAJIHO-IIPABOBOT'0 XapaKTepy, a came: IMpaBoIopy-
HICHHS; TISTHHS, 1110 HE € KPUMiHAJIBHO POTUIIPAB-
HUM, ajieé Ma€ KPUMiHAIbHO-TIPAaBOBE 3HAYCHHS,
Ta 3JI0OYMHHA TIOBEJIHKa 0COOM, IO PETYIIOEThCS
KpuminanbHUM KOJEKCOM, 1110 HE € 3aralbHOBU3HA-
HUM Yy Haylll KpUMiHaJIbHOTO IpaBa. SIk 3a3Hada-
JI0CsI, B TeOpii KpUMIHAIBHOTO TpaBa KBaiQikaris
TPaIUIIIHO TOB’SI3y€THCS 31 BYNHEHHSIM 3JI0UHHY.
BomHouac ocTaHHIM 4acoM y KpUMiHAJIBHO-TIPaBO-
Bil JIiTEpaTypi NPONOHY€ETHCS PO3IIUPUTH ITPEIMET
kBaJi(ikauii B KpUMIHAJILHOMY TpaBi Ta BBECTH
JI0 HAyKOBOI Ta 3aKOHOJABUOi TEPMIHOJIOTIi TaKi
TEpMiHH, SIK «KpHUMiHaJbHA KBamiikais», «KBa-
midikamis 37T0YMHHOTO JIiSTHHS», «KBaTiQikarlis
JliSTHB, BIIMIHHUX BiJl KpHMIHAJTBHUX» 200 «KPHUMi-
HAJIbHO-TIPAaBOBA OIIIHKA MOBEIIHKH OCOOMCTOCTI»
TOMIO.

Cnin 3a3HaunTH, MO 00 €KTOM KBamidikarii
B IpaBi € KOHKPETHA XUTTE€BA CUTYyallis (TMOmist),
sgKka B mporeci kBamidikamii (MpaBOBOi OIIHKH)
HAJICKUTH IO TICBHOTO BHUIY FOPUAMYHUX (aKTiB,
IO TSATHE 3a COOOI0 HACTaHHS MEBHUX IPABOBHX
HACHIAKIB, SK-OT: MiACTaBa BHUHUKHEHHS, 3/1i-
CHEHHS, 3MIHM Ta NPUIHHEHHS MPaBOBITHOCHH.
KOpuanuni paxkTu moainAIOTHCS Ha IPaBOMIpHi 200
IPOTUIIPABHI IOPUIMYHI aKTU Ta MOAil. Y 3B’SI3Ky
3 IIUM y HayKOBIH JIiTepaTypi 3 COIialIbHO-IIPAaBOBUX
MO3UINI BUIIISIOTh TAaKy IOPUAWYHY KBasigika-
1ito: 1) mpaBOMIpHi JisSIHHS: &) CYCIUIBHO KOPHCHI,
320X04yBaJIbHi; 0) Ti, 0 HE 320X0UYIOThCS, ajic HEe
MICTSTh O3HAK MPABOMOPYLICHHS; 2) MPOTUIIPABHI
JUSHHS: @) 370YMHM; O) aAMIHICTpAaTHBHI; B) AMC-
LUIUTIHAPHI; T') IUBIJIbHI Ta 1HILI IPABONOPYIIEHHS
[9,c. 11]. O6’exToM KBamidikarii B KpUMiHaIbHOMY
MIpaBi € KOHKPETHA )KUTTEBA CUTYAIIis — JIii Ta TIOBE-
IiHKa o0coOM, IO HaleXarb 0 KPUMiHAJIBHO-
npaBoOBOTO (PaKTy, IKUI € KPUMIHAIBHO 3HAYYIUM
JUSIHHSM 1 TSTHE 32 COOO0I0 3aCTOCYBaHHS KOHKPET-
HOTO KPUMIHAJIBHOTO 3aKOHY Ta 3aCTOCYBaHHS BiJI-
MOBIIHUX 3aXOJiB KPUMIHAJIBHOTO 3aKOHy. AHa-
i3 MoKa3ye, 1110, OKpiM KBami(ikailii 3JI04HHHOTO
TSTHHS, ICHY€ TaKOX KBadiQikaIlis isTHHS, IO
HE € KPUMIiHAJIBbHO MPOTUIPABHUM, Ta 3JI0YHHHOL
MOBEJIIHKU 0CO0U, sIKa Ma€ KpUMiHAJIbHE 3HAYEHHS
1 perymoetbes Kpuminansaum kopekcom. Ksaii-
¢ikaris mpaBOMOPYIICHHS, KBami(ikalis TisHHS,
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SKe HE € KPUMIHAJIBHO MPOTHIPABHHUM, ajle MaE
KPUMIiHAJBHO-TIPABOBE 3HAYCHHS, a TaKOXK KBali-
(hixarist TisTHHS TICHSI IPABOMOPYIIEHHS OXOTLTIO-
IOThCSI 3arajlbHUM TEPMIHOM «KPHMiHAJIBHO-IIPA-
BOBa KBaTi(iKaIis.

JUistHHS, SIK1 HE € KpUMIHAJIBHO IPOTUIIPABHUMY,
ajie MamTh KPUMIHAJIBLHO-TIPABOBE 3HAYEHHS, a
TaKOX KPHUMIHAILHO-KPUMIHAIBHY  JiSUTBHICTh
3apaxoBYIOTh JI0 KPUMIHAIBHOTO 3aKOHY (Opaepy),
SIKIIIO BOHU MAarOTh BIJIOBIIHE KPUMiHAJIBHO-IIpa-
BOBE 3HaueHHsA. Tomy, m00 MIAKPECIUTH OLIHKY
JSTHHS, SIKE HE € KpUMIHAJIBHO MMPOTUIIPABHUM, aJie
Ma€ KpUMiHaJbHO-TIPaBOBE 3HAYEHHS, a 3JI0YMHHA
MOBEJIHKA OCOOM TPYHTYETbCS HA KPHUMiHAIb-
HO-TIPaBOBI OCHOBI, HEOOXiJHO BUKOPHUCTOBYBATH
TEPMiH «KPUMIHAJTLHO-IOPUIMYHA KBATI(PIKaIlisD).

e mae miacraBu CTBEpPKYBaTH, 110 KBamidi-
Kallig B KpUMIHAJIBHOMY IpaBi K pOOBE MOHATTS
(s1BUIIIA) MOAUISETHCS HA TakKi BUAM (BKIIIOUAE TPU
IpyNu KpUMIHAIBHO-IIPABOBUX OLIHOK): a) KBaJi-
¢ikaris nmpaBonopymieHHs; 0) KpUMiHaJIBHO-TIpa-
BOBa KBamiikarlis IisHHSA, sIKE HE € KPUMIHAIBHO
MPOTUIIPABHUM, alieé Ma€ KPHUMiHaJbHO-TIPaBOBE
3HAYEHHS; B) KPUMIHAIbHO-PABOBa KBaTi(iKaris
37I04MHHOI ToBeAiHKH ocobu. Lli Tepminu cmiB-
BIIHOCATBCS K POJOBI Ta creru@ivHi: MpaBoBa
KBasiQikalis — mpaBoBa kajidikaris — kBamidika-
s 3JI0YMHY; KPUMIHAJIBHO-TIPaBOBa KBaJi(iKaris
JSTHHS, SIKE HE € KpUMIHAJIBHO MPOTUTIPABHUM, aJie
Ma€ KpUMiHAIBHO-TIPABOBE 3HAYCHHS; KPUMiHAb-
HO-TIpaBoBa KBamidikaiisl 3JT0YMHHOI MOBEAIHKU
ocoou.

Buxomsiun 13 cytHocTi KBamidikamii, kBamidi-
KallilfHa OCHOBa CKJIAJA€ThCS 3 JIBOX OOOB’SI3KO-
BHUX €JIEMEHTIB: ()aKTHUYHOI OCHOBH Ta IPABOBOI
ocHoBH KBarigikamii. JIOKTpuHa KpHUMiHAIHHOTO
npaBa BUpPa)XKa€ MOJOKEHHS, 3TIAHO 3 SKUM Tij-
CTaBolo I KkBamipikaiii € mpaBoBi sBWINA, Ha
OCHOBI SIKUX 3/11HCHIOETHCSI KpUMiHAIBHO-TIPABOBA
orinka gisHHA [15, ¢. 168]; IpaBOBOIO OCHOBOIO
KBayidikamii € 3aKoHOIABYAa MOJIEJNb, 3arajbHe
MOHATTSI KOHKPETHOTO 1HIMBITyaJbHOTO 3JI0YHHY
[17, c. 33]. HocnimpkeHHs HAyKOBOI JiTeparypu
MOKa3ye, M0 KPUMiHAIBHO-IIPABOBAa OCHOBA KBai-
(hixarii € ocCHOBHOIO 0a3010, Ha Kl TPYHTYEThCA
KpUMiHAJIbHO-TIPABOBA OIlIHKA MISTHHS, IO Mae
KPUMiHAJIbHO-TIPABOBE 3HAYCHHS.

QDaKkTHYHOIO MIICTAaBOKO JJIs  KBajiidikarii
€ BCTaHOBJIEHI, TOBEAEHI Ta TakKi, IO IIIIArar0Th
KpUMIiHAJIBHO-TIPABOBIN OIlIHII, (akTH (03HAKH)
BYMHEHOTO 0COOO0I0 3JIOUMHHOTO JiSTHHS, SIKE MaJIo
micue B 00’ exktuBHIN mificHoctl. Y cr. 91 KIIK me
PETYIIOETHCS HU3KOI0 OOCTaBHH, SIKi MiISITalOTh
JIOKa3yBaHHIO B KPUMIHAJIILHOMY IIPOBA/KEHHI.
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[TpaBoBOIO OCHOBOO KBaTi(hiKaIlii € KpUMiHATb-
HO-TIPAaBOBE PETYIIOBAHHS SK TOJIOXKEHHS KPUMi-
HAJILHOTO IpaBa, IO Ma€ KPHMiHAJIbHO-IIPABOBE
3Ha4eHHA (KpUMIHAJIbHO-NPABOBE) ISl PEryiko-
BaHHS CYCHUIbHUX BIJHOCHH.

Kgamigikariist Ma€ KOHKPETH30BaHUN XapakTep,
IO TPOSBISETHCS HAacaMIlepell 4Yepe3 BCTAaHOB-
JICHHSI KOHKPETHOTO KPUMIHAIBHOTO 3aKOHY, IO
niependavae ckia (mpaBoBy MOJIEIb) KpUMIHATBHO
3HAYYLIOTO JIiSTHHS.

KBanigikauist He 3aKiHUY€ThCS JHILE OL[IHKOIO
KPUMIHAJIbHO-IPABOBOTO (DaKTy SIK KpUMIHAIIb-
HO-HE3aKOHHOTO a00 TaKoro, 10 HE € KPUMIiHAIIb-
HO-HE3aKOHHHM, CYCIIIBHO KOPHCHUM, COIliaTbHO
HEUTpaIbHUM a0o0 colliaabHO HeOe3meyHnM (IIIKi-
JMBUM) 1 BUMara€ 0CTaTOYHOTO YiTKOTO YTOYHEHHS
Takoi orinku. Ha koxkHOMY eTari kBasiikarii Kpu-
MiHaJbHO-IIPABOBa OILIHKA KPUMiHAJIbHO-IIPaBO-
BOro (¢akty Oijbllle KOHKPETH3YETHCS 1 3aBEpIIy-
€THCSI YITKUM OCTAaTOYHUM pIIICHHSIM. SIKII0 Ha
MOYaTKy BCTAHOBJICHO, IIO CYCIUIbHO HeOe3neuHe
nistHHS OyII0 BUMHEHE KiJlbkoMa 0co0aMu, TO B KiH-
IIEBOMY ITiJICYMKY HEOOXiTHO TOBECTH, HAPUKJIAI,
10 KpaaiKka Oylla BYMHEHA y BEIMKHX PO3Mipax,
13 NMPOHUKHEHHAM Yy OYyIMHOK, 32 MOINEPEIHbOIO
3MOBOIO TPYIOIO 0OCi0, a CMiBYyYaCHUKH BUCTYMAJIN
gk nocoonuku. Kpamidikariis mae Oytu edekTus-
HOI0, OCKIJTbKM BHMAra€ 3aCTOCYBaHHS KOHKpPET-
HUX 3aXONliB KPUMIHAIBHO-TIPABOBOTO BILTUBY,
30KpeMa: MPUTATHEHHS OCOOM O KPHMiHAIBbHOI
BiamoBiganbHOCTI a00 TI BHUKIIOUEHHS YU 3BLJIb-
HEHHS B1J HEl, MPU3HA4YEHHs TOKapaHHs TOILO.

binpiricTs HayKOBIIB pO3MIANAIOTH KBaidika-
Iif0 y JIBOX acCMeKTax: a) fK MPOIeC — AiSUTbHICTh
IPaBOOXOPOHHHUX OpPraHiB Ta Cylay Al KpUMi-
HAJIBHO-TIPABOBOI OIIIHKM KPHMIHAJIBLHOTO TIpaBa,
BU3HAYCHHS KPHUMIHAJIBHOTO IpaBa, 10 rependa-
Yae HOTo 3aKOHOaBYY MOJIEIh (CKJIa ) Ta BiIOBIJI-
HICTh (TOTOXHICTH) MK (PAaKTUYHUMHU Ta FOPUIUY-
HHUMH O3HAKaMH 3JIOYMHHOTO JisSTHHS; 0) BHACIIIIOK
TaKoi Jii — IOPUAMYHOTO 3aKPIIUICHHS BU3HAYEHHS
BiJIOBITHOCTI (TOTOKHOCTI) — BUSHAYCHHS KPUMi-
HAJIBHOTO 3aKOHY (CTAaTTs, YaCTUHA CTaTTi) MiIs-
rae 3aCTOCYBaHHIO.

KBamidikamis ssk OXOPOHHOTO €JIeMEHTa KpUMi-
HaJIbHO-TIIPABOBOTO BIUIMBY Mae OyTH (hopMaibHO
BUpak€Ha, OCKUIbKM  KpUMiHAJIbHO-TIPABOBUI
BIUIMB SIK BJIaJ{HA IPUMYCOBA IisIIbHICTH JIEP’KaBH,
3aCHOBaHAa Ha KPHUMiHAJbHO-TIPABOBOMY PETYITIO-
BaHHI, MOXKJTUBA JIUIIIC HA OCHOBI IMPaBOBOI OIIHKU
BUSIBJICHOTO KPHMiHAJbHO-TIPABOBOTO  (hakTy —
kBasi¢ikauis. B ocHOBI pe3ynprary KBamidikarii
JeXUTh Tpolenypa Gopmaiizamii, OO0 O3HAYae
BiOOpaskeHHSI PE3YJbTAaTiB MHCICHHS B TOYHHUX
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MOHATTSX 1 BUCIOBIIOBAHHSIX, IO JAIOTh 3MOTY
BIJIMOBIIATH  JIOCII/DKYBAaHOMY 00 €KTY, ICSIKUM
CTIMKMM MaTepiaJlbHUM CTPYKTYpaM, 10 YMOXKIIU-
BJIIOIOTH 1IeHTH(]IKAIIO Ta (piKcalliio CyTTEBI CTO-
POHH, BIACTUBOCTI 00’ €KTa.

Kamiikamist 3a pesyapratamMu  Mi3HAHHS
Ta OIIHIOBAHHS T1/IJISITa€ TIPAaBOBOMY 3aKPIIJIEHHIO
y BIJTOBIIHUX TMPOIECYAIbHUX JTOKYMEHTaX, SKi
MIPaBOOXOPOHII Ta cyd O(GOPMISIOTH Y Mexkax
CBOIX MOBHOBa)keHb. KBamidikarlisi 3M1HCHIOEThCS
y BIAMOBIOHIN mpolecyaibHiii Gopmi, TOMy KiH-
[IEBUM TPOIICCYATLHUM PE3yIbTaToM KBaTi(ikartii
€ BUHECEHHSI CyJIOBOTO aKTa.

BucHoBku. ToMmy MOXHa 3a3HauWTH, IO T
KpUMiHAITBHO-TIPABOBOIO KBaTi(PiKAITIE€FO CITif] pO3Y-
MITH JisUTBHICTH MPABOOXOPOHHUX OPTaHiB i CYIy,
sIKa 3J1MCHIOETHCS B paMKaxX KpUMiHaJIbHO-IIPABO-
BHUX BIJIHOCMH OXOPOHHOIO XapakTepy 1 CKjajaa-
€THCSI 3 HOPMATUBHO BPETYJIbOBAaHUX, KOHKPETHHX,
JEBUX KPHUMIiHAJIHHO-TIPABOBUX OIIHOK FOPUINY-
HOTO (DaKTy MIOMO BCTAHOBJICHHS KpPHUMiHAJIbHO-
NIPAaBOBUX O3HAK, BH3HAYEHHS KPHMiHAIBHO-IIPA-
BOBOI HOPMH, sIKa I1€ repeadadae, Ta BCTAaHOBJICHHS
BIAMOBIMHOCTI (paKTUYHUX O3HAK 3JTOYUHHOTO
JSTHHS O3HAaKaM KOHKPETHOI KPUMiHAJIbHO-TIPaBO-
BOI HOPMH.
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Jyrina H.A., Kopniiiuyk C.JI. IIIOAO PO3YMIHHS KATETOPIi «KPUMIHAJBHO-IIPABOBA

KBAJII®IKAILLSA»

VY crarTi AOCHIKEHO PO3yMiHHS KBamidikamii B JOKTPHUHI KPUMIHAJIBHOTO TIpaBa, NPOAHAi30BaAHO CYTTERI,

3MICTOBi, CTPYKTYpHI Ta (pyHKIIOHANIBHI 0COOMMBOCTI KBamidikamii, BU3HaueHo ii MOHATTSA. BcTaHOBJIEHO, IO
ICTOTHOIO O3HAKOI KBajidikallii, sKa € CHCTEMOYTBOPIOKOUYOI0, OCKIIBKH BH3HAYa€ OCHOBHE, KIIFOYOBE, CYTHICTh
1 3MicT kBamigikarii, Bu3Ha4ae cnenudiky ii BracTuBocTel, BU3HAaUae 00CAT ii MOHATTS, € KPUMiHAIBHO-IIPAaBOBA
OLlIHKa KpUMiHAJIBHOTO mpaBa. IHmI kBamidikamiiHi O3HAKM 3TPYINOBaHi B IMOHATTS HABKOJO Ili€l BaXJIMBOI
CHCTEMOYTBOPIOI0UO] O3HAKH.

HaiiBaxxnuBimmMm acniekToMm KBajidikalii, 110 BU3HAUYaE ii CyTHICTH 1 3MICT, € OIL[iHKa TOT0, 10 CTaaoCs, TOOTO
OLIIHKA 3JIOYMHHOTO IisIHHS Ha OCHOBI MOJIOKCHb KPUMIHAIBHOTO 3aKOHY, K4 IOJra€ B KPHUMiHAIBHO-TIPABOBIH
OLIHII KPUMIHAIBFHOTO TpaBomopymieHHs. CyTh KPUMIiHAIBHO-TIPABOBOI KBali(ikamii moisrae B KpAMiHAIBHO-
MPaBOBIH OIIHI[ KPUMIHAJIEHO-TTPABOBUX (DAKTIB 13 METOFO 3a0e3TeueHHS KpUMIHAILHO-TIPABOBOTO BILTUBY Ha 0CO0Y,
sIKa BYUMHHJIA 3]IOYMHHE JTISTHHS, B TOMY YHCITi HOTO METH Ta COIIaTbHO-TIPaBOBOI poiti. L[ 03HaKa TaKoX € MmiICTaBOIO
JUTS BiIME)XKyBaHHS KBauTi(hiKallii BiJ iHIIUX MOHATH 1 IPOIIECIB, MisIIBHOCTI Y cepi 3acTOCYBaHHS KPUMIHAIBHOTO
npaBa. BH3HABIIM KpHMiHAJIBHO-TIPABOBY OIIIHKY ICTOTHOKO O3HAKOK KBaui(ikailii, HEOOXiJITHO BCTaHOBUTH
crerudivHi 03HAKH, IO YTBOPIOIOTh MOHATTA KBajidikamii. [IoHATTS KBasidikamii npsMO YU OIOCEpEeIKOBaHO
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TTOB’SI3aHE 3 OIIIHKOIO K ICTOTHOIO 03HAKOI0. BiJICYyTHICTB TaKOTO 3B’SI3KYy CBIAYUTH PO TOMHUJIKOBICTD 3apaxyBaHHS
O3HAKH JI0 THX, [II0 BU3HAYAIOTh O3HAKW KBali(ikaiii Ta CTAaHOBIATH ii MOHATTS. L{elt GakT Takoxk oOIpyHTOBYE Te,
II0 3a3HaueHa iCTOTHAa CHCTEMOYTBOPIOIOUa 03HAKA «KPHMiHAJIBHO-TIPABOBA OIiHKa» MOXKe OyTH BHKOpPHCTaHA SIK
CHHOHIM «KBami(ikariii 3 KpUMiHAIEHOTO TIPaBay.

Hanano aBTOpCchKE BU3HAUCHHS KPHUMiHANBHO-TIPAaBOBOI KBasTiikamii, a came: 1ie AisIbHICTh IPaBOOXOPOHHHUX
OpTaHiB i Cy1y, sIKa 31 CHIOETHCS B paMKaxX KPUMiHAIbHO-IIPAaBOBUX BiTHOCHH OXOPOHHOTO XapaKTepy 1 CKIIANAEThCS
3 HOPMAaTHUBHO BPETYJILOBAaHUX, KOHKPETHHX, JI€BUX KPUMIHAIBHO-IIPABOBUX OLIHOK IOPUIUYHOTO (DaKTy MO0
BCTAHOBJICHHS! KPUMiHAJIbHO-IIPABOBHX O3HAK, BU3HaYE€HHS KPUMIHAIBEHO-IIPaBOBOI HOPMH, sIKa Iie nepenbavae, Ta
BCTAHOBJICHHS BIIMOBITHOCTI (PaKTHYHUX O3HAK 3JI0YMHHOTO JISTHHS O3HaKaM KOHKPETHOI KPHMiHAJIbHO-TIPABOBOT
HOPMH.

Knrouosi cnosa: xpuMiHaibHE TIpaBo, KBamidikamis, CyTHICTh KBamiikaiii, KpUMiHAIbHO-TIPABOBA OIlIHKA,
IMiJICTaBH KPUMIHAIILHO-TIPABOBOI KBaJi(hiKkaIlii.

Lugina N.A., Korniychuk S.L. ON THE UNDERSTANDING OF THE CATEGORY “CRIMINAL
QUALIFICATION”

The article examines the understanding of qualification in the doctrine of criminal law, analyzes the essential,
semantic, structural and functional features of qualification, defines its concept. It is established that an essential
feature of the qualification, which is system-forming, as it determines the main, key, essence and content of the
qualification, determines the specifics of its properties, determines the scope of its concept, is a criminal law
assessment. criminal law. Other qualifying features are grouped into concepts around this important system-forming
feature.

We believe that the most important aspect of qualification, which determines its essence and content, is the
assessment of what happened, ie the assessment of a criminal act on the basis of the provisions of criminal law,
which is a criminal assessment of a criminal offense. law, seems to be the correct formulation of the concept of
qualification in criminal law. The essence of criminal law qualification is a criminal law assessment of criminal
law facts in order to ensure criminal law influence on the person who committed the crime, including its purpose
and socio-legal role. This important feature of qualification is system-forming, because it determines the main, key,
essence and content of qualification, determines the specifics of its properties, determines the scope of its concept.
This feature is also the basis for distinguishing qualifications from other concepts and processes, activities in the field
of application of criminal law. Other qualifications are grouped around this important system feature. Recognizing
the criminal law assessment as an essential feature of qualification, it is necessary to establish the specific features
that form the concept of qualification. The concept of qualification, directly or indirectly related to assessment as
an essential feature. The absence of such a connection indicates the erroneousness of assigning a feature to those
that define the characteristics of a qualification and constitute its concept. This fact is also substantiated by the fact
that this essential system-forming feature “criminal law assessment” can be used as a synonym for “qualification in
criminal law”.

Qualification is carried out by the relevant entities — law enforcement agencies and the court, which is responsible
for the preparatory investigation and recognition of the relevant criminal proceedings. Note that the subject of the
offense, the victim, lawyers, scientists and others may also qualify as a criminal offense. However, the subjects
of criminal law qualification can be independently only law enforcement officers and the court of power, as this
qualification provides for coercive criminal influence on the person who committed the crime.

The subject of qualification is an act of criminal law, namely: offense; an act that is not criminally illegal, but
has a criminal-legal significance, and criminal behavior of a person regulated by the Criminal Code, which is
not generally recognized in the science of criminal law. As noted, in the theory of criminal law, qualification is
traditionally associated with the commission of a crime. At the same time, recently in the criminal law literature
it is proposed to expand the subject of qualification in criminal law and to introduce into scientific and legislative
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terminology such terms as “criminal qualification”, “qualification of a criminal act”, “qualification of acts other than
criminal” or “criminal law”, “assessment of personality behavior” etc.

The Avor definition of criminal-legal qualification is given, namely it is necessary to understand activity of law
enforcement bodies and court which is carried out within the limits of criminal-legal relations of protective character
and consists of normatively regulated, concrete, effective criminal-legal assessments of the legal fact. determination
of the criminal law norm which provides for it, and establishment of conformity of factual signs of a criminal act to
signs of the concrete criminal law norm.

Key words: criminal law, qualification, essence of qualification, criminal law assessment, grounds for criminal
qualification.
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